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The status of Hawaii during the interval 
between the passage of the joint resolution 
of congress annexing the islands and the 
passage of the law declaring them United 
States territory, was considered in a decision 
rendered lately by the General Appraisers’ 
Board of Classification. The specific question 
involved was as to the right of the govern- 
ment to assess duties on merchandise im- 
ported from Hawaii during the interval. The 
importers claimed that legislation continuing 
in force, tariff duties between the islands and 
the United States were unconstitutional, as 
being in violation of the clause of the consti- 
tution providing that duties shall be uniform 
throughout the United States. The board 
overruled the protest of the importers, but 
suggested that the question was one of 
sufficient importance to require the determi- 
nation of the supreme court. Judge Somer- 
ville, who read the opinion, said that the 
opinions of the courts and of jurists on the 
question were in conflict, if not in inextrica- 
ble confusion, but he held to the principle 
that a court should not pronounce an act of 
congress unconstitutional unless its incom- 
patibility with the constitution was clear, 
decided and inevitable. 





It is a common saying among laymen that 
law: is not always justice, and even lawyers 
are often forced to confess that there is some 
justification for the feeling. A recent ruling 
of the officials of the bureau of immigration 
at_ Washington has impressed them with 
the belief that law and justice are sometimes 
strangely confused, and it seems that they 
have been vainly searching for some means 
by which they can evade an inexorable law 
and serve justice. It is the case of a China- 
man—Lau B. Dew—who has renounced his 
own country, sworn allegiance to this, and 
with full faith in the security of his citizen- 
ship, crossed the border of the country and is 
not now permitted to return to his wife and 
children, and the enjoyment of the property 
which he has accumulated here. The Celes- 
tial who occupies this unfortunate position 





came to this country eighteen years ago. He 
decided to become an American citizen sooh 
after he landed, so cut off his queue, bought 
American store clothes, and proceeded. to 
learn the American language. After a while 
Lau sent for his wife, and she, too, learned 
English. The children born to them cannot 
talk any other tongue. Lau wentinto the 
Staunton, Va. court one day and took out 
naturalization papers like any other foreigner 
resolved to foreswear allegiance to potentates 
and monarchs. The judge who granted him 
the papers probably did not know that he had 
no right to issue them toa Mongolian, but 
he did just the same, and Lau fondly imag- 
ined that he was an American. 

A year or so ago, after Lau had prospered 
well in business and laid up money in the 
bank, a longing took possession of him to 
visit his old Chinese home. He applied to 
the State department for a passport and 
sailed across the Pacific, promising to return 
soon to his wife and children. Now he has 
returned.as far as Montreal and can get no 
further. There the immigration authorities 
took his passport away and told him to go 
back to China. The man has committed no 
other offense than imposing faith and con- 
fidence in the officers of the government 
which he had adopted. If he must now suf- 
fer for the error of the court which deceived 
him the government would seem to owe him 
some restitution. 

The English house of lords has recently 
affirmed the decision of Mr. Justice North, 
wherein was involved the unique question as 
to the validity of copyright of speeches pub- 
lished as against the speaker thereof. Mr. 
Justice North, it will be remembered upheld 
such copyright and granted an injunction re- 
straining the defendant, a publisher; from in- 
fringing ina book he had issued their copy- 
right in their reports of certain speeches of 
Lord Rosebery’s—49 Cent. L. J. 219. The 
English Court of Appeal, on appeal, reversed 
this decision and now the house of lords in 
turn reverses the court of appeals and up- 
holds Mr. Justice North. The lord chaneel- 
lor said that he should very: much regret if 
he were compelled to come to the con- 
clusion that the state [of the law per- 
mitted one man to make profit of, and to ap- 
propriate to himself, the labor, skill and 
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capital of another. It was not denied that 
n this case the defendant sought to appro- 
priate to himself what had been produced by 
the skill, labor, and capital of others, and in 
his view the law was strong enough to re- 
strain what, to his mind, would be a grievous 
injustice. The sole ground of the judgment 
of the court of appeal was that the producer 
of a speech, unless he were the orginal 
speaker, could not be an author within the 
meaning of the copyright act. This argument, 
he held, was based on too narrow and mis- 
leading interpretation of the word ‘‘author.’’ 
Copyright was given by the statute to the first 
producer of a book, whether it were wise or 
foolish, accurate or inaccurate, of literary 
merit, or of no merit whatever. Lord Davey, 
in concurring with the lord chancellor, said 
that if The Times were claiming a property 
in the speeches themselves and seeking to 
prevent anybody else from publishing any 
other report of them, there would be cogency 
in the argument that the reporter was the re- 
producer and not the producer of the 
speeches. But the appellants only sought to 
prevent the respondent from multiplying 
copies of their own report of the speeches 
and ayailing himself for his own profit of the 
skill, labor and expense by means of which 
that report was produced and published, and 
to that claim he could not see that there was 
any answer. Lord James of Hereford and 
Brampton also gave judgments concurring 
with the lord chancellor. Lord Robertson 
differed, holding that, however skillful or 
well-qualified a reporter might be, he could 
not be considered an author within the mean- 
ing of the act. 











NOTES OF IMPORTANT DECISIONS. 


CHARITIES—PUBLIC HOSPITAL—LIABILITY TO 
PATIENTS. — In Powers v. Mass. Homeopathic 
Hospital, decided by the United States Circuit 
Court, District of Massachusetts, it was held that 
the fact that a public hospital, chartered as a 
charitable corporation, exacts or receives a pe- 
cuniary consideration from a patient, does not 
affect its character as a charitable institution, 
nor its rights or liabilities as such in relation 
to such patient. 

It was further held that there is no liability 
on the part of charitable corporations, arising 
out of the method of administering the charity, 
to those who accept their bounty; that a patient 
in a public hospital, chartered as a charitable 





corporation, cannot recover from such corpora- 
tion for injuries resulting from the negligence 
of a nurse employed in its hospital. The court 
said in part: 

“Tt is absolutely inconsistent with the under- 
lying idea of charities, as recognized by the law, 
to hold that the same rule applies to a person 
employed for compensation to do a certain serv- 
ice as to the distribution of ‘charity.’ The per- 
son who enters a charitable hospital is not a con- 
tractor; neither is the hospital a contractor with 
that person. The person who enters is a mere 
licensee, like a guest who enters one’s house, 
and who must take the service as he finds it. As- 
sume that a person enters one’s house and is 
taken with a severe sickness; assume that he is a 
stranger, and is suddenly taken with a severe 
sickness, and is received into one’s house. Can 
one be held responsible for the selection of an in- 
competent surgeon or physician, or for neglect 
on the part of a servant, with reference to the 
eare of that person? Pollock (Torts, 4th Ed. at 
p. 473), lays down what has always been held to 
be the law: ‘**Invitation’’ is a word applied 
in common speech to the relation of host and 
guest. But a guest (that is, a visitor who does 
not pay for his entertainment), has not the ben- 
efit of the legal doctrine of invitation in the sense 
now before us. He is, in point of law, nothing 
but a licensee. The reason given is that he can- 
not have higher rights than a member of the 
household of which he has for the time being 
become, as it were, a part. All he is entitled to 
is not to be led into a danger known to his host, 
and not known or reasonably apparent to him- 
self.” That is the precise rule which applies to a 
public charity. In this respect private charity 
and public charity rest on exactly the same 
ground, and there is no basis in either case to 
hold that the person who receives bounty is a 
contractor, a person contracting for service, as 
one of us engages service when we ordinarily 
employ asurgeon. He is, in law, only a licensee. 

‘*Feoffees of Heriot’s Hospital v. Ross, 12 C. & 
F. 506, came up in Scotland, and the lord ordi- 
nary decided in favor of the hospital. It went 
before the second division of the court of sessions, 
and the court of sessions decided in favor of the 
plaintiff. The house of lords reversed this, and 


restored the decision of the lord ordinary. This . 


institution was founded to receive young children, 
and train them, by the beneficence of Mr. Heriot. 
In this case a boy claimed the right to be ad- 
mitted to the hospital under the terms of the 
donation. He brought a suit, in the nature of a 
writ of mandamus, to require the corporation to 
admit him, and, inasmuch as the litigation might 
not be determined before the time when he could 
be admitted would have expired, relief was asked 
in the alternative that he might be allowed dam- 
ages; and so the case went before the house of 
lords on the question of damaves against the 
corporation for improperly performing its duty. 
I gather from the report that there was much 
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dissatisfaction with the administration of the 
hospital, and that this suit was brought for the 
purpose of compelling its managers to improve 
their methods through a public exposition that 
they were not acting in consonance with the pur- 
poses of Mr. Heriot, and not performing their 
duties as they ought to be performed. In other 
words, instead of applying to the officers of the 
crown to remedy the maladministration of a 
charity, this personal suit was resorted to. The 
issue was stated by the counsel for Ross as fol- 
lows: ‘If the trustees are made liable, they will 
be entitled to be repaid out of the trust fund, for 
this is a mistake in the administration of the trust 
fund, and is not like an improper and fraudulent 
act by trustees in direct violation and breach of 
their trust. They intended to carry out their 
trust, but have fallen into error in their mode of 
doing it.’ In other words, the charge there was 
exactly the charge here; that is, negligence, and 
not willfulness. This case went off on the prop- 
osition that there was no fund from which to pay 
damages. By the terms of the donation the 
whole property of the corporation was held 
under an express trust for its support. But 
the point to which I call attention, and which is 
the proposition which ought to guide the courts, 
is the affirmation that an action of this kind 
was not known to the common law. Lord 
Campbell said: ‘A doctrine so strange as the 
court below laid down in the present case ought 
to have been supported by the highest authority. 
There is not any authority for it, not a single 
shred to support it. No foreign or constitutional 
writer can be referred to for such a purpose.’ 
Again he said: ‘Itis to be hoped we shall never 
again hear of a decision like the present, contrary 
to reason, sense and justice, and which is wholly 
unsupported by authority, and is contrary to the 
law of Scotland.’ 

“It is said in this case that there was a special 
contract. I need only refer again to the fact that 
the reception—the frequent reception—of money 
from patients does not change the nature of the 
institution; and the following out of that prop- 
osition necessarily leads to the conclusion that 
the reception of money from any particular 
patient does not change the nature of the serv- 
ice rendered that patient, so far as anything 
which we have here is concerned. What is re- 
ceived is well stated in the case of Gooch v. 
Association, 109 Mass. 558, 567, already referred 
to, as a proper contribution to a charity on the 


part of the person who makes the payment and . 


receives the benefit of the charity. It is not 
received as compensation. It is not compensa- 
tion in the sense of the law. 

“Dr. Powers, who was the plaintiff's phy- 
sician, testified that he understood that he 
contracted to receive what the hospital should 
give. That is the substance of his testi- 
mony. He was one of the surgical staff. He 
knew exactly what the hospital was doing. He 
knew its methods, and was thoroughly informed 





of all the matters now before us, and yet he 
testified as we have said. If it were not so, the 
condition in law would be the same, because, 
this being a charitable corporation by express 
statute. any contract made by its officers which 
would impose a liability beyond that wbich the 
law raises would be ultra vires, and of no value. 

“IT do not wish anyone to accept the idea that, 
because this court denies a private suit, it gives 
encouragement to the unsuitable or careless man- 
agement of this hospital, or any other. If such 
a condition of things should arise with any 
charitable corporation, the remedy is in the 
hands of the State. A public charity is subject 
to the visitation of the State, and, in Massachu- 
setts, expressly subject to the visitation of the 
attorney-general, and provisions are made to 
remedy any maladministration. While I do not 
anticipate in this particular hospital any such 
necessity, yet I wish to be understood that any 
disposition of civil suits by the courts doves not 
leave those who manage public charities free to 
neglect them. The true remedy in such vases is 
in the hards of the commonwealth.” 





MUNICIPAL CORPORATION — LIABILITY FOR 
TORTS OF OFFICERS.—The Court of Civil Ap- 
peals of Texas holds, in City of San Antonio v. 
White, that a city is not liable for trespass com- 
mitted by its mayor, police force, and city physi- 
cian in quartering and detaining a body of yellow 
fever suspects in plaintiff’s hotel for six days, 
where such action was not authorized nor ratified 
by the city council. The court says in part: 

“The acts detailed above, which are as the 
jury must have found the facts to be, constituted 
an unwarrantable trespass, for which the mayor 
and health officer were probably liable. <A fact 
that is essential to the city’s liability in cases of 
this kind is wanting, viz., the fact that the city 
was, or has made itself, a party to the trespass. 
There is absolutely no evidence from whizh it 
can be found that the city directed, or has ratified, 
the proceeding. A city is not liable for acts of 
its health officers, or for malfeasances or mis- 
feasances, in the line of their public duties. 
Shear. & R. Neg., § 266; Bates v. City of Houston 
(Tex. Civ. App.), 37S. W. Rep. 383, where the 
subjectis discussed with ample citation of author- 
ities; Gilboy v. City of Detroit (Mich.), 73 N. W. 
Rep. 128. The last case goes so far as to hold 
that the city would, in no event, be liable for such 
acts. We are of opinion that at least, without 
some testimony connecting the corporation with 
the transaction complained of, either by showing 
its previous direction, or participation therein, or 
ratification, there is no basis for any claim of lia- 
bility against it. In the cases of City of San An- 
tonio v. Mackey (Tex. Civ. App.), 36 S. W. Rep. 
760, and City of Dallasy. Allen (Tex. Civ. App.), 
40 S. W. Rep. 324, decided by this court, the lia- 
bility of the city existed by reason of the direc- 
tion or participation of the cities themselves. The 
ground of liability upon which appellant chiefly 
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relies is that the act complained of amounted to 
an appropriation of property for public uses, and 
that the city is bound to compensate plaintiff by 
force of the constitutional guaranty. We are of 
opinion that a city could not, under the guise of 
exercising a strictly governmental power, evade 
this constitutional provision. But it is clear that 
the act must be the act of the city in such a case. 
A city cannot be held liable for property taken 
or appropriated by a trespass with which it has 
no connection at all. The act complained of 
here was done by the mayor and health officer, 
and the city is not shown to have directed it, nor 
adopted it as its own. Dooley v. City of Kansas, 
82 Mo. 444. We conclude that the fifth assign- 
ment was well taken, viz., error in refusing to 
charge the jury that the city was not liable for 
any wrong or trespass committed by its mayor, 
city pbysician or police officers, and therefore to 
return a verdict for defendant. Reversed and re- 
manded.”’ 





DEED—CONDITION—LAND TO BE USED FOR 
PARTICULAR PURPOSE—FEE-SIMPLE.—The Su- 
preme Court of Alabama holds, in Hunter v. Mur- 
free, that within a statute of that State providing 
that every estate in lands is to be taken as a fee- 
simple unless it clearly appears that a less estate 
was intended, a deed of land to trustees of a col- 
lege, reciting that such trustees and their succes- 
sors in office were to have and to hold the land to 
the use of said college, is not a grant to the col- 
lege on condition that the land be used for educa- 
tional purposes only, but is a grant in fee-simple 
and such land does not revert to the grantors and 
their heirs upon the removal of the college there- 
from. The court says in part: 

“So, then, in order to give the language such 
a construction, it must clearly appear that it was 
the intention of the grantors to convey a qualified 
fee. There are no usual and proper technical 
words in this deed such as ‘provided,’ ‘so as,’ or 
‘on condition’ in connection with a clause of for- 
feiture or re-entry. Forfeitures or conditions in 
grants are not favored in law, and hence, inde- 
pendent of the statute, they must be clearly ex- 
pressed. ‘They are also to be construed with 
great strictness, because they tend to destroy es- 
tates; and the rigorous exaction of them is a spe- 
cies of summum jus, and in many cases hardly 
reconcilable with conscience.’ Woodworth v. 
Payne, 74. N. Y. 196. At best, the intention of 
the grantors in this deed to make a condition 
that the lot should be used by the Howard Col- 
lege forever for school purposes only lies in mere 
inference and argument. Such a condition is not 
to be raised readily in this way. Co. Litt. 205b, 
219b; 4 Kent, Comm. (6th Ed.), 129; Shep. 
Touch. 133; Merrifield v. Cobleigh, 4 Cush. 178, 
184. While we have been unable to find any case 
decided by this court involving the question here 
under discussion, there are quite a number in 
other jurisdictions where the language in the 
conveyances was substantially the same as that 





used in this deed. In Rawson v. Inhabitants of 
School Dist. No. 5, 7 Allen, 125, the grant was of 
land which had been used as a burying place to 
a town, by deed to ‘the town of Uxbridge for- 
ever, to their only proper use, benefit, and be- 
hoof, for a burying ground forever.’ The court 
held that the grant was not conditional, but the 
deed conveyed a fee-simple title. In Packard v. 
Ames, 16 Gray, 327, a deed of land was made to 
a number of persons incorporated as a religious 
society, habendum to them and their heirs and as- 
signs, ‘and to each and every person who may 
hereafter become lawful owners and proprietors 
ofa pew in the meeting house to be built and 
erected thereon, and which may and shall after- 
wards be rebuilt thereon by the said proprietors 
and their successors, to the use and behoof of the 
said proprietors for the said purpose, and of each 
and every lawful owner and proprietor of a pew 
or pews in the meeting house to be built and re- 
built on the said lot of land, forever,’ without any 
clause providing for forfeiture or re-entry, is not 
a grant upon condition that a meeting house 
shall be erected and maintained upon the land 
conveyed. In Chapin v. Harris, 8 Allen, 594, a 
grant of land adjoininga railroad, with the water 
power of a brook upon the land, running along 
by the side of the railroad, and the right of mak- 
ing a dam across the brook and abutting upon the 
embankment of the railroad, ‘provided said dam 
shall be so built as to answer for a street to the 
railroad, and said street is to be opened three rods 
wide’ across the granted premises to the railroad, 
and the grantee ‘is to make the road,’ is nota 
grant upon condition. In Episcopal City Mis- 
sion v. Appleton, 117 Mass. 326, land was con- 
veyed for nominal consideration to a religious 
society, its successors and assigns, ‘upon the sub- 
ject to the condition’ that the society was to con- 
tinue to hold, occupy, and improve the land and 
chapel standing thereon, for the support of re- 
ligious worship in conformity with the usage of 
the Protestant Episcopal Church, ‘and also upon 
the further condition’ that no building should be 
erected upon a certain portion of the land con- 
veyed until after an adjoining owner had ceased 
to keep open a contiguous strip of land, or until 
after such time as the chapel should cease to be 
used as a chapel in accurdance with the above 
provision. It was held that the deed did not cre- 
ate a condition, but that the grantees got a fee- 
simple title. In Taylor v. Binford, 37 Ohio St. 
262, C, being the owner of land, conveyed it, fora 
valuable consideration, to a township board of 
education, its successors and assigns, ‘for the use 
of school purposes only.’ Held, that the grantees 
acquired a fee-simple title. In First Methodist 
Episcopal Church v. Old Columbia Public 
Ground Co., 103 Pa. St. 608, A covenanted with 
B, C, and D by an instrument under seal that he 
would, when they required, convey to them a 
certain piece of land in fee-simple in trust for the 
sole use of a company thereafter to be formed 
for supplying a certain borough with water, said 
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ground to be for a reservoir of a certain size spe- 
cified. B,C, and D covenanted that A should, 
upon erecting a hydrant at his own expense, 
have a supply of water from the reservoir for his 
use. The water company was formed, and B,C, 
and D released all their rights under the above 
agreement to said company, which thereupon 
constructed a reservoir of the size specified on 
the premises. Several years afterwards A con- 
structed a hydrant, and drew water from the 
reservoir for his own use fora few years. He 
then discontinued the use of said hydrant, and 
subsequently died. Fifty years after the date of 
the original agreement, and twenty-five years af- 
ter the discontinuance of the use of the hydrant, 
the w.iter company abandoned the premises, 
filled up the reservoir, and conveyed the land to 
a religious corporation for church purposes. In 
ejectment against the church by purchasers from 
the heirs of A, held, that the agreement between 
A, B, C,and D did not constitute a base fee, de- 
terminable on the cessation of the use of the 
premises for a reservoir, but that it passed a fee- 
simple. In Harris v. Shaw, 13 Ill. 456, the deed 
was made to certain persons therein named as 
county commissioners. The consideration was 
the location thereon of the county seat. The 
habendum clause was in these words: ‘To have 
and to hold the same, and all and singular, 
the premises above mentioned, and every part 
and parcel thereof, with the appurtenances, unto 
the said county commissioners for Tazewell, or 
their successors in office, and to the only proper 
use and behoof of the said county of Tazewell, 
forever.’ The court held that the deed conveyed 
a fee-simple. In Brown v. Caldwell, 23 W. Va. 
187, a grant of land for a consideration to a 
trustee, upon trust that the trustee ‘shall at all 
times permit all the white. religious societies of 
Christians, and the members of such societies, to 
use the land as a common burying ground, and 
for no other purpose,’ is not a grant upon condi- 
tion. In City of Portland v. Terwilliger, 16 Oreg. 
465, 19 Pac. Rep. 90, the defendant agreed to con- 
vey land to the plaintiff, and plaintiff agreed that 
one-fourth of the land should be used as a cem- 
etery, and to expend $400 in building a road to 
the same; that the proceeds of the sales of burial 
lots should be used in improving the grounds; 
and that one burial lot be conveyed to each of the 
grantors. A deed was executed pursuant to the 
agreement, upon: the ‘expressed terms, condi- 
tions, and reservations,’ and in consideration that 
plaintiff perform such stipulations; but no right 
of entry was reserved, nor was it provided that 
said estate should cease on, non-performance. 
The grantee was put in possession. Held, that 
such deed conveyed an absolute estate. In Sum- 
ner v. Darnall (Ind.), 27 N. E. Rep. 162, 13 L. R. 
A. 173, a deed to certain persons, ‘commissioners 
of W county, and their successors in office, for 
the use of said county,’ accepted by an entry 
upon the county records as a deed ‘to and for the 
use of’ said county, gives the legal title to the 





county, and not to commissioners; also held that 
a conveyance ‘for the use of’ a county, in consid- 
eration of the seat of justice having been perma- 
nently established ata certain place, is not on 
condition subsequent that the county seat remain 
there, and no reversion is worked by removal of 
the county seat. There are a great many other 
cases which sustain the principles announced in 
the cases we have cited, but we refrain from re- 
viewing or reciting them, for the reason that they 
are noted in those we have referred to. 

‘‘A short review of the cases relied ypon by the 
appellants to support their contention will serve 
to show that they are either not in point or against 
the great weight of authority. In Scheetz v. 
Fitzwater, 5 Pa. St. 126, E conveyed to L a mill- 
dam or pond of water, with the site or soil of said 
pond, for the use and service of a mill (on the 
land of L), and for no other purpose.. In Bank- 
ing Co. v. Brown, 27 N. J. Law, 13, the deed was 
made to the Morris Canal & Banking Company, 
conveying all interest and estate of the grantor in 
the land and appurtenances to their only proper 
use, benefit, and behoof, ‘as long as used for a 
canal.’ In Kirk v. King, 3 Pa. St. 436, the con- 
veyance was ‘to the employers of a certain school, 
to hold the same for an English school house, 
and no other purpose.’ To the same effect was 
the conveyance in Society v. Boland (Mass.), 29 
N. E. Rep. 524, 15 L. R.A. 231. The case of 
Board of Education of the Incorporated Village 
of Van Wert v. Inhabitants of Van Wert, 15 Ohio 
St. 221, was a dedication of certain lots under a 
statute. In Agnew v. Jones (Miss.), 23 South. 
Rep. 25, a license was granted to build and use a 
school house, the land to revert to the grantor 
when the school was abandoned. There is a 
marked distinction between these eases and the 
one at bar. In each there were words in the 
deeds expressly limiting the use of the property 
to a certain purpose, and no other. The remain- 
ing two cases cited by appellants are Robinson v. 
Railroad Co. (Vt.), 10 Atl. Rep. 522, and Flaten 
v. City of Moorhead (Minn.), 53 N. W. Rep. 807, 
19 L. R. A. 195. The former is a decision of the 
Supreme Court of Vermont and the latter of Min- 
nesota. In the first it was held that where the 
granting part of a deed would convey a fee, but 
to the description of the land granted was added 
the clause, ‘for the use of a plank road,’ this 
clause was a limitation upon the grant, and that 
only an easement was conveyed. In the second, 
independently of, but immediately following, the 
description of the conveyed premisesina deed 
containing, without any exceptions, the usual 
covenants of warranty, in which deed the grantee 
was a wunicipal corporation, its successors and 
assigns, and the expressed consideration a nom- 
inal sum, was this clause: ‘Said tract of land 
hereby conveyed to be forever held and used asa 
public park.’ The purpose of the conveyance 
was not stated elsewhere. Held, that upon the 
face of the instrument the municipality did not 
acquire an absolute title in fee to the premises. 
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So far as we have been able to ascertain, these 
two cases stand alone in American jurisprudence. 
They are certainly opposed to the great weight of 
authority, and upon principle cannot be sus- 
tained.”’ 








SUITS BETWEEN HUSBAND AND WIFE. 


By one of the fictions of the common law, 
the husband and wife became one legal person 
and the woman by marriage lost all legal 
identity.' The existence of the wife was 
hardly recognized ; she became civiliter mor- 
tua; her legal existence was covered by, or 
merged in, her husband; she was called a 
‘“feme covert’’ and her condition ‘‘coverture.’’? 
In fact she became legally a mere menial of 
the husband, and as to her property, real or 
personal, including choses in action, the usu- 
fruct of her real estate, the husband acquired 
the right to it and upon his death the wife 
finally took only her real estate, such per- 
sonal property as the husband had not dis- 
posed of, and her personal clothing, etc., 
called paraphernalia.* But equity following 
the civil law ignored the fiction of unity.‘ 
The effect of modern legislation has been to 
do away with this common law fiction in its 
strictness and to recognize the separate exist- 
ence of husband and wife and make them 
equal in all respects in the eye of the law, 
but technical rules of construction have led 
the courts to construe the statutes in a spirit 
so narrow and illiberal as to almost entirely 
defeat the intention of the law makers.® It 
is the purpose of this article to consider the 
question of suits between husband and wife. 
By reason of the fiction above referred to, 
suits between husband and wife under the 
common law are unknown. As husband and 
wife are one they cannot be under obligation 
to each other, either in tort or contract. In 


1 1 Blackst. Com. 412; Hooker v. Baggs, 63 Ill. 160; 
White v. Wager, 25 N. Y. 325; Burdeno v. Amperse, 
14 Mich. 91; Doherty v. Madgett, 58 Vt. 323. 

2 O’Ferral v. Limplot, 4 Iowa, 389; Long v. Kinney, 
49 Ind. 235; Barron v. Barron, 24 Vt. 375. 

3 See Jarticle, Husband and Wife, Chicago Leg. 
News, vol. 29, No. 49. 

4 Morrison v. Thistle, 67 Mo. 596. 

5 Albin v. Lord, 39 N. H. 196; Wells v. Caywood, 3 
Colo. 490. 

6 Larrison v. Larrison, 9 Ill. App. 27; Chestnut v. 
Chestnut, 75 Ill. 346; County v. Markling, 80 Ark. 17; 
Doe v. Daley, 8 Q. B. 934; Peters v. Peters, 42 lowa, 
182; Barton v. Barton, 32 Md. 214; Hobbs v. Hobbs, 
70 Me. 177; Rosebury v. Rosebury, 27 W. Va. 759; 2 
Kent, Com. 129. 








equity, however, suits between the husband 
and wife have been permissible since an early 
date and obligations which husband and wife 
could mutually incur have been enforced by 


courts of equity.’ It has been held that at 
law a man cannot confess a judgment in 
favor of his wife.’ or sue his wife on a cov- 
enant to pay rent,’ and a wife cannot sue out 
a writ of scire facias against her husband on 
a decree for alimony,” nor can one sue the 
other for assault and battery" or for 
slander. Under the numerous statutes 
passed in recent years, many difficulties have 
arisen, and there bas been considerable con- 
flict of opinion under the various ‘‘mar- 
ried woman’s acts.’”’ When a statute 
expressly authorizes suits between husband 
and wife it gives a new remedy but no right,™ 
so that a statute enabling a woman to sue 
her husband does not permit her to sue him 
for a personal wrong to herself,'* and statutes 
authorizing married women tosue and be sued 
as if feme sole do not authorize suits between 
husband and wife except in equity,” but 
the contrary view has been held. In Illinois, in 
the case of Emerson v. Clayton," the court, in 
commenting on an act which provided that 
all the property, both real and personal, be- 
longing to any married woman, however ac- 
quired, should be her sole and separate prop- 
erty under her control, ‘‘and shall not be 
subject to the control, disposal or interference 
of her husband,”’ said, ‘‘We are well satisfied 
that the act can have no very beneficial oper- 
ation in favor of married women or be effect- 
ive in the protection of her separate property 
unless the ‘sole control’ conferred upon her 
over it is made to extend to the commence- 
ment and prosecution of suits for its re- 
covery even sgainst her husband, should 
he, contrary to ner wishes and in contempt 
of her rights, unlawfully interfere with it.’’!” 


7 Frankel v. Frankel, 53 N. E. Rep. 898. 
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9 Jenne v. Marble, 37 Mich. 319. 
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But the authorities in line with this decision 
are in the minority and, as a general rule, 
statutes authorizing suits as to property do 
not permit of personal suits between husband 
and wife.'* When a statute gives a new rem- 
edy at law, it does not destroy or interfere 
with the old remedy in equity.” But when it 
gives a new right enforceable at law, such 
right cannot be enforced in equity.” It has 
been held, however, that the right of a wife to 
resort to an equity suit against her husband 
to protect her separate property is not: taken 
away by statute in the absence of a prohibi- 
tory provision, even though it give ber a 
right to sue him at law.”! 

Asa proof of the advancement of legisla- 
tion on this question in various States, cases 
are found of suits between husband and wife 
in detinue,” trover,% and replevin.% One 
spouse may make the other agarnishee. The 
court in Odenhall, Garn., v. Derlin, said, ‘‘It 
is settled that the relation of debtor and cred- 
itor may exist between husband and wife 
growing out of the appropriation by bim of 
the wife’s separate estate. * * * When 
such a debt exists, the creditor of the wife by 
a proceeding like the present may make the 
husband a garnishee with respect thereto.’’* 
Where at the time of marriage a man and 
woman are joint owners of real estate, it was 
held that the woman occupies the position of 
feme sole with respect of her interest in the 
property, within the meaning of the ‘*Mar- 
ried Woman’s Act,’’* and is under no dis- 
ability during her husband’s lifetime to main- 
tain a suit respecting her interest in such 
property.”” But under the Iowa Code, 1893, 
sec. 2211, providing that a wife may receive 
wages for her own labor and sue therefor, 
and may prosecute all actions for the protec- 
tion of her rights and property as if unmar- 
ried, the wife has no right of action as against 


18 Jenne v. Marble, 37 Mich. 319; Pitman v. Pitman, 
4 Oreg. 298; Stewart, H. & W., sec. 15; In re Wilkin- 
son Est., 192, Pa. St. 117, 48 Atl. Rep. 466. 

19 Bispham’s Prin. of Eq., ch. 2 (4th Ed.); Bridges 
vy. McKenna, 14 Md. 258, 270. 

20 Larrison v. Larrison, 9 Ill. App. 27. 

21 Woodman v. Woodman, 49 8. W. Rep. 1001. 

22 Scott v. Scott, 13 Ind. 225. 

23 Bedell v. Parkhurst, 19 Hun (N. Y.), 368. 

2% Howland v. Howland, 20 Hun (N. Y.), 472; Jones 
v. Jones, 19 Iowa, 236. 

25 48 Md. 489. See also Tunks v. Grover, 57 Me. 586. 

26 Act Cong. Apr. 10, 1869, ch. 23. 

7 Quirk v. Liebert, 12 App. D.C. 394. 





her husband.* As to whether suits may be 
brought after the dissolution of the marriage 
by death of one of the parties or divorce, the 
rule seems to be that suits may be brought by 
the parties and their representatives to en- 
force any right which existed during cov- 
erture, but such event does not create rights, 
it only removes impediments. to remedies.” 
In an Iowa case where, during the husband’s 
illness, the wife took from his person a belt 
containing a large sum and refused to return 
it, and where, after ber death, a claim fur the 
sum was filed by the assignee of the husband 
against her estate, it was held that the pos- 
session of the money by the wife was the pos- 
session of the husband during her life; and 
that if, after her death, her executor takes 
possession of it as part of her estate, the hus- 
band may assert his right to its possession, 
which is then for the first time in contempla- 


‘tion of law denied.” As to torts, it has 


been held that neither husband nor wife can 
maintain an action against the other for tori 
committed during coverture.* It has been 
argued, and courts have held, that a right to 
sue for an injury is property, and that where 
this right of action exists in favorof the wife 
it is her property; fur which she may sue ;*? 
that, therefore, the right to maintain an action 
against the husband necessarily follows, but 
before such a conclusion can be drawn from 
the premises the right of the wife to maintain 
an action against the husband for tort must 
be either admitted or acsumed. In other 
words, the argument involves the admission or 
assumption of the thing undertaken to be 
proved. Thus, a wife may sue her husband 


| for property ; when a right exists to sue fora 


tort, that right becomes property; the right 
of a wife to sue her husband for a tort exists ; 
therefore, a wife may maintain an action 
against the husband for «tort. It may not 
be out of place here to quote from the opin- 
ion of Justice Harlan, recently handed down, 
in the case of Brinkman v. Brinkman, heard 
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R. Co. v. Dunn, 52 Ill, 260. 













286 


CENTRAL LAW JOURNAL. 








in the superior court of Baltimore. In this 
case the court considered whether a married 
woman can, under the act of 1898, maintain a 
suit at law against her husband. The court 
said: ‘‘In my opinion the act does not give 
her this power, true it is the act is broad in 
its terms. Sec. 5 is in the following words: 
‘Married women shall have power to engage 
in any business and to contract, whether en- 
gaged in business or not, and tosue upon 
their contracts, and also to sue for the recov- 
ery, security, or protection of their property, 
and for torts committed against them, as fully 
as if they were unmarried ; contracts may also 
be made with them and they may also be sued 
separately upon their contracts, whether 
made before or during marriage, as fully as 
if they were unmarried, and upon judgments 
recovered against them execution may be is- 
sued as if they were unmarried; nor shall 
any husband be liable upon any contract 
made by his wife in her own name, nor for 
any tort committed by her out of his presence, 
without his participation or sanction.’ I 
imagine that it will hardly be contended that 
the legislature could have intended to give 
the wife power to sue the husband if it 
did not give the husband like power to sue 
the wife, and it seems to.me to be reasonably 
plain, when the legislature in the latter part 
of the above section said married women 
‘may also be sued separately upon their con- 
tracts, * * * and for wrongs, etc.,’ and 
then went on to exempt the husband from 
liability for any contract made by the wife in 
her own name and for torts committed by her 
out of his presence; that the contracts and 
torts in contemplation of the law makers upon 
which she was to be separately sued were her 
contracts with aud torts against third per- 
sons.”’ 

‘*Moreover, comprehensive as is the ex- 
pression ‘shall have power tosue * * * 
as fully as if unmarried,’ it must be remem- 
bered that ever since the Code of 1860 (art. 
45, sec. 4) it has been the written law that 
‘a married woman, having no trustee, may 
by her next friend, sue in a court of law or 
equity in all cases for the recovery and secu- 
rity of her property as fully as if she were a 
femme sole,’ and yet, in the case of Barton 
vy. Barton, 32 Md. 214, the Court of Appeals, 
quoting this section, says: “There is no 
doubt of the right of a married woman to sue 








by next friend, either at law or in equity, 
any stranger, for the recovery, security or 
protection of her property,’ but * * * 
‘that public policy originating in the delicate 
relation existing between husband and wife, 
forbids a wife from maintaining an action at 
law against her husband during coverture, 
and her only remedy against him is by a pro- 
ceeding in equity.” * * * In view of 
what seems to me to be the weight of author- 
ity elsewhere, and of what our Court of Ap- 
peals say in Barton v. Barton, supra, and 
the remarkable, if not startling, change that 
would be wrought in the status of married 
persons, I am led to conclude that the general 
language of the act of 1898 ought not to re- 
ceive an interpretation which would give to 
husbands and wives the right to maintain 
against each other, not only actions ex con- 
tractu, but also actions ea delicto, for assault 
and battery, for slander and libel, for deceit 
and negligence, etc.’ 

In some of the States, including Michigan, 
Iowa, Ohio and Pennsylvania, the right of 
the husband and wife to contract with and 
sue each other is expressly given.** Where 
this is not the case, as has been stated, it 
has been held in a number of cases that suits 
between husband and wife are not author- 
ized by general expressions giving the wife 
power tosue and be sued as if a femme sole.® 
The principle on which these cases have been 
decided will be seen by quotations from the 
opinion of the court by Mitchell, J., in Small 
v. Small. Construing the act of June, 
1887, P. L. 333, (Pa.) he says: ‘““* * * It 
is impossible to suppose that so important a 
branch of the subject as the right of action 
between husband and wife should not have 
been thought of, or being thought of, should 
not have been granted in unequivocal terms, 
if intended to be granted at all. To legis- 
lators versed in the principles of the common 
law, it would immediately suggest itself as a 


38 Chicago Law Bulletin, Vol. 46, No. 115. 
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distinct and momentous departure from the 
legal policy of centuries, which ordinary 
phraseology, however general, would not 
commonly be understood to intend, and it is 
inconceivable that under such circumstances 
it should be granted obscurely or by impli- 
cation.’’ What might be considered a fatal 
objection to this reasoning would be the 
query: Is the average legislator ‘‘versed in 
the principles of the common law?’’ A con- 
trary conclusion seems to have been reached in 
Minnesota, Oregon, and some other States.” 
And in Pennsylvania it seems the wife cannot 
maintain a suit in equity to recover her sep- 
arate property, except where the husband 
has left her without sufficient cause, or fails 
to support her.* 

In concluding, it may be said that, even 
if expedient, space would not permit of an 
attempt to analyze the married woman’s acts 
covering the legislation of over forty distinct 
comm” jities. It is hoped, however, that the 
general principles on which some of the lead- 
ing cases under the various statutes have been 
decided are herein set forth with sufficient 
clearness to be beneficial. Judging from the 
numerous and conflicting decisions handed 
down on this question, it would certainly 
seem that the legislatures must make their 
meaning plain and unequivocal, and state in 
so many words that the husband and wife 
may or may not sue each other. 

Morton JOHN STEVENSON. 

Chicago, Ill. 
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33 Reinold v. Reincld,7 Pa. Dist. Rep. 565; Johnston 
vy. Johnston, 7 Pa. Dist. Rep. 555. 








CONTRACTS — CONDITIONAL SALE — WHAT 
LAW GOVERNS. 


BEGGS v. BARTELS. 


Supreme Court of Errors of Connecticut, July 13, 1900. 


A written contract for sale of personal property 
was made in New York, reserving title in the sellers 
until full payment was made. The property was de- 
livered to the buyers in New York for removal to 
Connecticut, and for use in that State in the buyers’ 
factory. The contract complied with all provisions 
of New York law on the subject of conditional sales, 
but lacked an acknowledgment, and would therefore 
be an absolute sale in Connecticut, except as between 
he parties. Later the property was taken and sold 








on execution against the buyers. Held, in a suit by 
the sellers against the execution purchasers, that the 
contract must be governed by Connecticut law, since, 
though it was made in New York and the property 
was delivered there, its whole beneficial operation 
and effect and its completion were to be in Connecti- 
cut, and the parties must be held to have contracted 
with reference to Connecticut law. 

Hatt, J.: The property in question in this 
suit—a stationary engine, boiler, and machinery— 
was tuken on an execution in favor of the defend- 
ants against one Roberts; his title coming from 
the plaintiffs under a written contract of con- 
ditional sale executed in New York. Had it 
been executed here, it would have been an abso- 
lute sale, except as between the contracting par- 
ties and their personal representatives, since it 
was not acknowledged before some competent 
authority, as required by our statute. Pub. Acts 
1895, ch. 212. It is conceded that by the laws 
of New York State it was a valid conditional con- 
tract of sale, which did not devest the plaintiffs 
of their title to the property in question, either 
as against Roberts or his assigns or creditors. 
Whether or not the defendants, who were Con- 
necticut creditors of Roberts, obtained a title by 
the levy of their execution upon the property in 
Connecticut, depends entirely upon whether the 
validity of the contract of conditional sale is to 
be determined by the laws of this State or of 
the State of New York. From the facts that the 
contract was executed in New York, and the 
goods delivered to Roberts upon the cars in that 
State, it does not necessarily follow that the laws 
of New York govern upon the question of the 
validity and effect of the contract. The general 
rule that the lex loci contractus is applicable to 
the validity and construction of contracts assumes 
that the contract is to be performed where it is 
made, and the reason of the rule is that parties 
are ordinarily supposed to contract in view of the 
laws in force at the time and place of the making 
of their contracts. That general rule does not 
apply when it appears that the contract is to be 
performed or is to have its beneficial operation 
and effect elsewhere, or that it is made with 
reference to the laws of another place. Burnett 
v. Railroad Co., 176 Pa. St. 45, 34 Atl. Rep. 972; 
Wharton, Confl. Laws, § 401; Story, Confl. Laws, 
§ 280. “It isan estublished principle that con- 
tracts are to be construed according to the law of 
the place in reference to which they are made.”’ 
Medbury v. Hopkins, 3 Conn. 473. ‘Contracts 
are to be construed according to the laws of the 
State in which they are made, unless it is per- 
ceived from their tenor that they are entered into 
with a view to the laws of some other State.”’ 
Smith v. Mead, 3 Conn. 253; Greathead v. Wal- 
ton, 40 Conn. 226-236. ‘The general rule that 
the lex loci contractus shall govern * * * ig 
theoretically, at least, founded upon the pre- 
sumed intention that the parties contracted with 
reference to that law; and when the contract is 
to be performed elsewhere, or is to have its en- 
tire beneficial operation and effect elsewhere, 
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then the law of the latter place is to govern, be- 
cause, in the absence of anything to the contrary, 
it is presumed that the parties so intended.”’ 
Chillingworth v. Tinware Co., 66 Conn. 306-317, 


33 Atl. Rep. 1009. In the case last cited a chattel 
mortgage was executed and was assumed to have 
been delivered in New York State by a New 
York corporation toa New York creditor. The 
mortgaged property consisted of machinery and 
implements in use in a factory in Connecticut, 
and was so described in the mortgage. On the 
day after its execution in New York it was re- 
corded in the land records in Connecticut, where 
the property was situated. The mortgage was 
made in contemplation of insolvency. and was 
for that reason void by the laws of New York 
State. This court heid that the mortgage was 
intended ‘to have its entire beneficial operation 
and effect here,’’ and that, under the circum- 
stances, the mere fact that the instrument was 
formally executed and delivered in New York 
was not of itself decisive of the question as to 
what law should control in determining the va- 
lidity of the mortgage, and that the mortgage 
was valid in this State until set aside by in- 
solvency proceedings. The purposes of the con- 
ditional contract of sale in the present case were 
these: ‘To ultimately transfer, upon the payment 
of the purchase price as agreed, the title to the 
property in question from the plaintiffs to Rob- 
erts; to give to Roberts in the meantime, and 
while he performed his covenants, the use of the 
property ; to secure the plaintiffs against loss, by 
enabling them to retake the property upon Rob- 
erts’ failure to pay his notes, and by preventing 
a sale of the property by Roberts to third parties, 
or a taking of it by attachment by his creditors. 
For the accomplishment of these purposes the 
parties intended that the property should be 
located in Connecticut. The agreement expressly 
provides that the boiler, engine, etc., shall be 
‘“‘Jooated, used, and employed”’ by Roberts ‘‘in 
his factory, in the city of Stamford,’’ and that 
they shall not be removed from these premises 
without the written consent of the plaintiffs. 
The property was delivered upon the cars in 
New York, to be transported to Connecticut.* In 
pursuance of the terms of the agreement, it was 
taken by Roberts to Stamford, and a year after- 
wards was attached there by a Connecticut cred- 
itor of Roberts. While the formal execution of 
the contract was in New York, the principal acts 
necessary to effect its objects were by the terms 
of the contract to be performed in Connecticut. 
As affording to the plaintiffs a security upon the 
property described, and as transferring to Rob- 
erts the apparent ownership of the property by 
giving to him the possession, the right to use, 
and even the right to affix it to realty, and as 
granting to him the absolute title upon payment 
of the purchase price, the contract was intended 
to have its operation upon property situated in 
Connecticut. Excepting that the contract was 
not acknowledged, it conformed to our law re- 








garding conditional sales. The next day after it 
was executed it was recorded in the Stamford 
land records, as required by the law of Connecti- 
eut. As was said in Chillingworth v. Tinware 
Co., supra, the contract was to have its ‘*bene- 
ficial operation and effect’? here. The transac- 
tion was begun in New York, but was to be per- 
formed and completed here, and the parties must 
be held to have contracted with reference to the 
law of this State, and that law must govern. 
Whether the contention of the defendants may 
not also be sustained upon considerations of pub- 
lic policy, upon the grounds taken in Hervey v. 
Locomotive Works, 93 U. S. 664, 23 L. Ed. 1003; 
Harkness v. Russell, 118 U. S. 678, 7 Sup. Ct. 
Rep. 51, 30 L. Ed. 285; Loom Works v. Vacher, 
57 N. J. Law, 490, 31 Atl. Rep. 306; Safe Co. v. 
Norton. 48 N. J. Law, 410, 7 Atl. Rep. 418; and 
Thompson v. Taylor (N. J. Sup.), 46 Atl. Rep. 
567, need not be determined by us in this case. 
The court of common pleas is advised to render 
judgment in favor of the defendants. Costs in 
this court to be taxed in favor of the defendants. 
The other judges concurred. 


NotTe.—Recent Cases on the Subject of What Law 
Governs in the Construction and Interpretation of 
Contracts.—A written agreement, executed in Eng- 
land, whereby an English corporation agrees to trans- 
port a citizen of the United States from England to 
this country, is to be construed according to the Eng- 
lish law. Potter v. The Majestic.9C.C. A. 161, 60 
Fed. Rep. 62+. Where a borrower lives in Minnesota, 
and the lender in Connecticut, where the notes were 
madej payable, the parties may stipulate that the 
notes shall be construed by the laws of Minnesota. 
Smith v. Parsons (Minn.),57 N. W. Rep.31l. An 
equitable lien upon personalty created by a con- 
tract for sale thereof in Arkansas is enforceable in 
the Indian Territory after the purchaser has re- 
moved thither with the property. Riddle v. Hudg- 
ins, 7 C. C. A. 835, 58 Fed. Rep. 490. A note made by 
a married woman was dated in Kansas, executed in 
Missouri, and delivered in Kansas. Held, that it was 
a Kansas contract, as it was the delivery that com- 
pleted it, and it would be enforced in a Missouri 
court, according to its binding force under the laws 
of Kansas. Phoenix Mut. Life Ins. Co. v. Simons, 52 
Mo. App. 357. A note executed in one State, and 
payable in another, is governed, as to defenses against 
an indorsee, by the law of the latter State, though 
sued on in the State wherein it was executed. 
Sturdivant v. Memphis Nat. Bank, 9 C. C. A. 256, 60 
Fed. Rep.. 780. A contract, made in Wisconsin be- 
tween arailroad company and a shipper, for trans- 
porting live stock and emigrant movables from a 
point in that State to a point in South Dakota, is to 
be interpreted by the law of the former State. Mener 
v. Chicago, M. & St. P. Ry. Co. (S. Dak.), 59 N. W. 
Rep. 945. A contract of life insurance between a 
foreign insurance company and a non-resident is sub- 
ject to the laws of the State in which itis made as to 
forfeiture for non-payment of premiums. Hicks v. 
Nationa! Life Ins. Co.,9C.C. A. 215, 60 Fed. Rep. 
690. By contract made in lowa, plaintiff agreed to 
deliver beer f. 0. b. cars at M,in Wisconsin, when- 
ever ordered by defendant in Iowa, defendant to pay 
therefor on demand, the contract to be in force for 
one year. Held,that this was only a conditional agree- 
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ment as to future sales, and that such sales, when 
made on orders given in M, where the beer was de- 
livered, were made there, and not in Iowa. Fred 
Miller Brewing Co. v. De France (lowa), 57 N. W. 
Rep. 959. An offer to buy goods was made by defendant 
to plaintiff’s agent in Maine, where the goods were to 
be delivered. Held, that the transaction between the 
parties took place in Maine, and was governed by the 
laws of that State, though the offer was accepted by 
plaintiff in New York. Wilson v. Lewiston Mill Co., 
74 Hun, 612, 26 N. Y. S. 847. Although an arbitration 
clause in which the arbiter is unnamed is invalid 
according to the law of Scotland, yet, if the intention 
of the parties to a contract made in England in which 
such a clause is contained is that the clause should 
be interpreted according to the law of England, there 
is no reason why the Scotch courts should not give 
effect to it, as this 1ule does not appear to rest upon 
any essential considerations of public policy. Hamlyn 
v. Talisker Distillery, 6 Reports, 188. A court having 
before it a contract made between parties living un- 
der different systems of law is not bound, as a matter 
of luw, to apply either the lex loci solutionis or the 
lex loci contractus. The question is what law the 
parties intended to govern the contract, as to which 
both these circumstances are important. Hamlyn v. 
Talisker Distillery, 6 Reports, 188. A life insurance 
policy issued in Pennsylvania which contains a stip- 
ulation that it “is a contract made and to be executed 
in the State of New York, and shall be construed 
only according to the laws” of that State, will be con- 
strued as though actually executed and delivered in 
New York. Griesemer v. Mutual Life Ins. Co. of 
New York, 10 Wash. 202, 38 Pac. Rep. 1031. An Ohio 
corporation, having its principal place of business in 
that State, made acontract with defendant, a resi- 
dent of Michigan, which was signed by defendant 
in Michigan, and subsequently countersigned by 
the corporation’s agent in that State, but ap- 
proved by the corporation in Ohio, pursuant 
to a provision of the contract that it should 
not be valid unless countersigned by the agent in 
Michigan and approved in Ohio, Held, that the con- 


tract was made in Ohio. Aultman, Miller & Co. v.° 


Holder, 68 Fed. Rep. 467. A contract of subscription 
to capital stock, made in Maryland but to be per- 
formed inthe State where the corporation is char- 
tered and domiciled, is to be governed by the laws of 
such other State. Fear v. Bartlett (Md.),32 Atl. Rep. 
322. A contract made in a foreign State to be wholly 
performed in Texas will, in an action brought to en- 
force it in T'exas, be governed by the laws of Texas. 
By rs v. Brannou (Texas Civ. App.), 30 8. W. Rep. 
492. A life insurance policy issued upon an applica- 
tion which is made part thereof, and which expressly 
provides that ‘‘the place of the contract shall be the 
city of Philadelphia, State of Pennsylvania,” is to be 
governed by the laws of Pennsylvania, though the in- 
sured was a resident of Tennessee at the time of mak 
ing the application. Penn. Mut. Life Ins. Co. v. 
Mechanics’ Savings Bank & Trust Co.,19 C. C, A. 
286, 72 Fed. Rep. 418, The fact that a note given for 
a loan secured on Georgia land was made payable in 
New York State does not render it a New York con- 
tract, so as to make it subject to the usury law of that 
State. Whitaker v. New England Mortgage Security 
Co. (Ga.), 22S. E. Rep. 978. A contract sued on in 
Indiana will be presumed to have been entered into 
in such State, though one of the parties isa foreign 
corporation. Baltimore & O. &C. R. Co, v. Scholes 
(Ind. App.), 43 N. E. Rep. 156. A resident of Ken- 





tucky became a member of a foreign loan association 
doing business there, and procured from it a loan on 
his note, secured by mortgage on land in Kentucky; 
the note being dated and made payable at places in 
the domicile of the association, and reciting that it 
was made with reference to and under the laws of its 
domicile. Held a domestic contract. United States 
Saving & Loan Assn. v. Scott (Ky.), 348. W. Rep. 235. 
Where a resident of Nebraska applied for aloan by 
letter toa resident of New York, and the latter ac- 
cepted the proposition by letter, and directed the 
money to be paid over to the borrower by a bank in 
Nebraska, upon delivery to it of notes of the borrower 
secured by collateral, which was done, the contract 
was madein Nebraska. Bascom v. Zediker (Neb.), 
67 N. W. Rep. 148. In an action ona contract exe- 
cuted in a foreign country, in which the civil law pre- 
vails, the rights of the parties will be determined un- 
der the lex fori, unless the lex loci contractus is 
averred and proven by the party desiring to take ad- 
vantage of it. Latham v. De Loiselle, 38 N. Y. S. 270, 
8 App. Div. 5256. Where a building association lends 
money in Virginia to a citizen of that State upon land 
located there, but the bond is made payable in New 
York, the contract isa New York contract, and its 
legality is to be determined by the laws of that State. 
National Mut. Building & Loan Assn. v. Ashworth, 91 
Va. 706, 22S. E. Rep: 521. The laws of another State 
will not be given force in this State asa matter of 
comity, where it could be, in effect, to overturn the 
policy of this State with respect to such cases, or be 
in violation of our express statute. Mackey v. Petty- 
john (Kan. App.), 49 Pac. Rep. 636. The validity and 
interpretation of personal obligations executed and to 
be performed in another State will be governed by 
the laws of that State when sought to be enforced in 
the courts of this State. Thomson v. Kyle, 89 Fla. 
582, 23 South. Rep. 12. Where acontract is entire and 
indivisible, and is to be partly performed in the State 
where it is made and partly in another, the lex loci 
contractus governs as to its validity; and, if invalid 
there, itis invalid everywhere. Illinois Cent. R. Co. 
v. Beebe, 174 Ill. 18, 50 N. E. Rep. 1019. A letter in- 
closing funds for investment, sentin reply toa cir- 
oular generally soliciting funds for purposes of spec- 
ulation on the board of trade, constitutes an offer to 
contract, which is consummated by the mailing of the 
broker’s acceptance; and the contract is therefore 
governed by the laws of the place where the broker’s 
acceptance, and not the investor’s letter, was mailed. 
Zeltner v. Irwin, 49 N. Y. S. 887,25 App. Div. 228. 
Where a lender is a resident of one State and the bor- 
rower isa resident of another, and the evidence of 
debt, and the deed given tosecure the payment of the 
same, as well as ali other papers connected with the 
transaction, are executed in the State of the bor- 
rower’s residence, and there is nothiug in the papers 
to indicate that it was the intention of the parties that 
the contract should be controlled by the law of .the 
State of the lender’s residence, the contract, as to its 
validity, form, and effect, will be controlled by the 
law of the State where the contract was executed. 
Hollis v. Covenant Building & Loan Assn. (Ga.), 31 
8S. E. Rep. 215. Where the lender and the borrower 
reside in different States, it is competent for them to 
agree thatthe transaction shall be governed by the 
laws of either State. United States Savings & Loan 
Co, v. Shain (N. Dak.), 77 N. W. Rep. 1006. See also 
annotation on -ubject of Contract as Determine by 
the Law of the Place, 24 Cent. L. J. 471. 
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JETSAM AND FLOTSAM. 


COPYRIGHT IN SPEECHES. 


Following is the text of the decision rendered by 
the house of lords in the appeal of Walter (the Lon- 
don Times) against Lane, which referred to the pub- 
lication in book form of almost verbatim reports of 


Lord Rosebery’s speeches as they were printed in the: 


Times. 

My lords, I should very much regret if I were com- 
pelled to come to the conclusion that the state of the 
law permitted one man to make profit out of and to 
appropriate to himself the labor, skill, and capital of 
another. And it is not denied that in this case the de- 
fendant seeks to appropriate to himself what has been 
produced by the skill, labor, and capital of others. In 
the view I take of this case, I think the law is strong 
enough to restrain what, to my mind, would be a 
grievous injustice. The law which I think restrains 
it isto be found in the copyright act; and that act 
confers what it calls ‘“‘copyright,’? which means the 
right to multiply copies, on the authors of the books 
first published ion this country. That the publication 
in question—namely, reports of Lord Rosebery’s 
speeches—are simply copies of what was first printed 
in the Times newspaper isnot denied. And, further, 
it has not been, and cannot be, denied that they were 
originally asin the Times a sheet or sheets of letter- 
press, and came within the definition of the act as a 
book. The speeches, therefore, and the sheets of let- 
terpress in which they were contained, were books 
first published in this country, and I confess, upon 
looking at the definition and the right conferred, I am 
wholly unable to discover why they are not protected 
by the statute from being pirated by unauthorized 
persons. The sole ground, as I understand the judg- 
ment of the court of appeal, is that in their judgment 
the producer of a written speech, unless he is the 
original speaker, cannot be an author within the 
meaning ofthe act. My lords, it seems to me that this 
argument is based upon too narrow and misleading 
an interpretation of the word “‘author.” Iu my view, 
the statute has not meant so to confine it, and I do not 
understand the explanation the court of appeal gives 
of the application of the word “author” to such pub- 
lications as directories, red-books, maps, etc. I ob 
serve the court of appeal uses the word “analogy” as 
applicable to such questions. To my mind, itis no 
analogy at all. If the maker of a directory, red-book, 
or a map is an author, one has to analyze what in such 
eases is the distinction between the author as thus 
referred to and the author of a spoken speech. 

The language of the court of appeals is: “Each 
man who himself makes a directory, etc., and pub- 
lishes it is the author of what he publishes. The re- 
porter of a speech is not.” With great respect to the 
court of appeals, this is allegation, not argument. 
The judgment goes on to say that ‘the distinction is 
all important,” but it does not explain what the dis- 
tinction is. For my own part, I am unable todiscover 
it. A man goes along a street, collects the names, 
addresses and occupations of each dweller therein. 
What is the original.composition of which, according 
to the court of appeal, ishe the author? The name 
of the street? ‘he number ofthe street? The names 
of the dwellers in the several houses? What is the 
distinction which the court of appeal makes in giving 
copyright to the result of this labor and reducing it 
into writing? What is it that makes it an original 
composition? But, further, where do the words 
“original composition” come from? If the producer 








of such a book can be an author within the meaning 
of the act, I am unable to understand why the labor 
of reproducing spoken words into writing or print, 
and first publishing it as a book, does not make the 
person who has so acted as much an author as the 
person who writes down the names and addresses of 


the persons who live ina particular street. I observe 
that the court of appeal introduces the words “‘orig- 
inal composition” as if those were the words of the 
statute; and, at another part of the judgment, it is 
said that ‘‘The report and the speech reported are, 
no doubt, different things, but the printer or pub- 
lisher of the report is not the ‘author’ of the speech 
reported, which is the only thing which gives any 
value or interest to the report.’?’ The sentence is a 
little difficult to construe, but, as I understand it, it 
means to convey that the thing to which the statute 
gives protection must be of some value or interest. 

Again, I am compelled to point out that such words 
are not tv be found inthe statute. The producer of 
this written composition is, to my mind, the person 
who is the author of the book within the meaning of 
the statute; and, as I have pointed out, the words 
“original composer” are not to be found in the stat- 
ute; and, as I understand, the judgment of the court 
of appeal is entirely based on the thing protected be- 
ing an original composition in the sense that the per- 
son who claims the protection of the statute must not 
have obtained his words or ideas from somebody else, 
but must be himself an original author in the sense 
in which that word is generally used in respect of 
literary composition. I have been anxious to confine 
my views at present simply to the words of the stat- 
ute, because it appears to me that once this thing, in 
respect of which the controversy has arisen, comes 
within the language of the statute, it lies on those 
who deny the existence of the right to show why. the 
protection of the statute does not apply. AsI have 
pointed out, the judgment of the court of appeal rests 
solely on the use of the word “author,” and I cannot 
help thinking that some confusion has been created 
between two very different things—one the propri- 
etary right of every man in his own literary composi- 
tion, and the other the copyright, that is to say, the 
exclusive privilege of making copies created by the 
statute. If the question here were whether there was 
the right to publish at all a speech made by some one 
who did not himself publish it, questions like those 
determined in this house in Caird v. Sime, 12 App. 
Cas. 326, might arise. Whether the speech was deliv- 
ered so as to give it to allthe world and to prevent 
the original author of it from restraining its publica- 
tion is a question with which your lordships have here 
no concern. 

Lord Rosebery is not here complaining of the pub- 
lication of it, nor claiming any proprietary right in 
the speeches as delivered. The question here is 
solely whether this book (to use the language of the 
statute), printed and published and existing asa book 
for the first time, can be copied by some one else than 
the producers of it (I avoid the use of the word 
“author’”’), by those who have neither produced it 
themselves, but have simply copied that which others 
have labored to create by their own skill and ex- 
penditure. ’ 

My lords, I cannot help thinking that underlying 
the argument which has been addressed to us there is 
something of the contention which was boldly made 
nearly half a century agoin the case of McLean v. 
Moody in the court of session where—relying on the 
preamble—the advocate argued that the object of the 
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statute of Victoria was to encourage literary merit; 
that the intellectual labor constituting authorship 
was alone thereby protected, and that there could be 
no authorship without an author. Lord Deas re- 
fused to accept such an argument, and expressed the 
opinion that the act did not confine the privilege to 
cases in which there was a known author. But it 
appears to me that, although it may be true that a 
preamble may be a guide to the general objects of the 
statute, it undoubtedly can neither restrict nor limit 
express enactment. And though I think in these 
compositions there is literary merit and intellectual 
labor, yet the statute seems to me to require neither 
—nor originality in thought. It is admitted appar- 
ently by the court of appeal (and indeed insisted on 
as part of the reasons for their judgment) that the 
owner ofan unpublished manuscript, although not 
the author of it, acquires copyright in it by first pub- 
lishing it. And I observe that it is said Lord Rose- 
bery had no copyright in his speech, and, although he 
could have acquired copyright in it by putting it into 
writing and printing and publishing it, he did not do 
so. Here again the implied proposition is that the 
only person who could gain copyright in his speech is 
the person who spoke it, and that the word “original” 
must, by construction, be read into the statute—that 
the true analogy isthe “true and first inventor” of 
the patent laws. I think the analogy is a false one. I 
do not find the word “original” in the statute, or any 
word which imports it as a condition precedent or 
makes originality of thought or idea necessary to the 
right. But if the analogy were strictly pursued, I 
think it would not be favorable to the defendant. 

An importer of a foreign invention is, for the pur- 
pose ofthe patent laws, an inventor, and, as Lord 
Brougham said Jn re Berry’s Patent, 7 Moore’s P. C. 
Reports, 187, there were “two species of public ben- 
efactors—the oue those who benefit the public by the 
ingenuity, industry, and seience and invention and 
personal capability; the other those who benefit the 
public without any ingenuity or invention of their 
own by the appropriation of the results of foreign in- 
ventions. Now, the latter isa benefit tothe public 
incontestably, and, therefore, they render themselves 
entitled to be put upon somewhat if not entirely the 
same footing asinventors.” I might paraphrase Lord 
Brougham’s language by asking whether those who 
preserve the memory of spoken words which are as- 
sumed to be of value to the public are not entitled to 
the analogous merit which Lord Brougham attributes 
to the importer of foreign inventions. 

My lords, if I have not insisted upon the skill and 
accuracy of those who produce in writing or print 
spoken words, itis not becauge I think the less of 
those qualities, but because, as I have endeavored to 
point out, neither the one nor the other is a condition 
precedent to the right created by the statute. That 
right, in my view, is given by the statute to the first 
producer of a book, whether that book be wise or 
foolish, accurate or inaccurate, of literary merit or of 
no merit whatever. I must notice one supposed diffi- 
culty in this view, very persistently urged at the bar. 
It is said that in the view I have suggested there 
would be as many copyrights as reporters. Ido not 
see the difficulty. Each reporter is entitled to re- 
port, and each undoubtedly would have a copyright 
in his own published report. But where is the diffi. 
culty? Suppose a favorite view; @ dozen artists take 
each independently his own representation of it; is 
there any reason why each should not have his own 
éopyright?—or even a photograph, where each photo- 





graph is taken from the same point and, ia the same 
state of the light, would be identical in all respects. 
There is, of course, no copyright in the view itself; 
but in the supposed picture or photograph there is. 
And in truth there is a confusion of thought between 
the difficulty of proof of the piracy and the existence 
of piracy. Here, asI have said before, no such diffi- 
culty arises, since i: is admitted that the report of 
these speeches is not the result of independent labor 
but is taken from the Times. 

My lords, I think the judgment of Mr. Justice North 
was right, and that the only answer sought to be given 
to it by the court of appeal was the restricted use of 
the word “author,” with which I have endeavored to 
deal. I, therefore, move your lordships that the 
judgment of the court of appeal be reversed, with 
costs, and the judgment of Mr. Justice North restored. 
—Albany Law Journal 


RIGHTS OF TELEPHONE COMPANY TO MAINTAIN WIRES 
AND POLES IN STREETS. 

The case of Southern Bell Telephone Co. v. City of 
Richmond, involving the right of the telephone com- 
pany to maintain its wires and poles in the streets 
against the will of the city—one aspect of which was 
noticed at some length in 5 Virginia Law Register, 
194—was recently again before the Circuit Court of 
Appeals at Richmond, and the decree is again in favor 
of the city. The original contention of the compeny 
was,that having accepted the conditions prescribed by 
act of congress of 1866, giving ‘“‘telegraph” companies 
the right to occupy any of the military or post roads 
of the United States, it had the right to occupy the 
streets—regarded as post roads under act of congress 
—without the necessity of any consent on the part of 
the city, since, as contended by the company, the 
term “telegraph”? companies, as used in the act, in- 
cluded “telephone” companies. This construction of 
thestatute’the “Suprenre Court of the Uilited' States 
rejected, and the case was remanded for further pro- 
ceedings. City of Richmond v. Southern Bell Tele- 
phone, etc. Co., 174 U. 8. 761. 

The contention of the company in the later aspect 
of the litigation was, that upon a proper construction 
of the State (Virginia Code, sec. 1287), authorizing 
any telephone company to “construct, maintain, and 
operate itsline * * * alongor over the streets of 
any city or town, with the consent of the council 
thereof,” the consent of the city once given could not 
be retracted. 

In giving its consent to the construction and opera- 
tion of this particular line, the city attached sundry 
conditions and reservations, one of which was that 
the ordinance by which suca consent was given, 
might at any time be repealed by the city. The com- 
pany accepted the terms prescribed, and constructed, 
and for some years operated, its line in accordance 
therewith. On repeal of the ordinance the company 
claimed the right to continue in the enjoyment of 
the franchise, on the ground that its right was de- 
rived from section 1287 of the Code, under which the 
city had only the right categorically to consent to or 
refuse the exercise of the franchise; that any condi- 
tion attached to the consent was unauthorized and 
void; and, hence, upon the expression of consent by 
the city, the right of the company became absolute, 
and could in no wise be affected by an attempted re- 
traction on the part of the city. 

In upholding the right of the city to retract its con- 
sent, Simonton, Circuit Judge, refers to Appeal of the 
City of Pittsburg, 115 Pa. St. 4, and The State’ y. 
Mayor, etc. of Jersey City, 8 Atl. Rep. 123, both of 
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which seems to be authority for the proposition that 
when a statute authorizes the construction of works 
and appliances in the streets with the consent of the 
city, such consent, once given and acted upon, ean- 
not afterwards be retracted. 

The court properly distinguished these cases from 
the principal case, since in each of them the city 
council was authorized to’ perform only the act of 
consent at the inception of the company’s operations 
—while in the principal case the consent of the city 
was required, not only to the “construction” of the 
company’s works, but to their “maintenance and 
operation,” as well—the latter being continuing acts 
requiring continued consent. Nor was the condi- 
tional consent present in the othercases. If the con- 
sent of the city, as contended by the company must 
have been a categorical yes or no, and if any other 
character of consent were unwarranted by the stat- 
ute, and therefore ultra vires, then, as well said by 
the court, the attempted consent was wholly unau- 
thorized and void; and the city never having con- 
sented in the only lawful way pointed out by the 
statute, there was no consent, and thecondition prec- 
edent prescribed by the statute was wholly unper- 
formed. Hence, the company could claim no rights 
under the original ordinance. 

The case is an important one on the subject of the 
right of a municipal corporation to attach conditions 
to privileges granted by statute, but made dependent 
upon the consent of the municipality in which such 
privileges are to be exercised.— Virginia Law Regia- 
ter. 








BOOK REVIEWS. 
Law OF ROADS AND STREETS (SEQOND EDITION). 


The first edition. of this valuable work was pub 
lished ten years ago. When the fir-t edition was 
published it was then just what was needed and since 
that time thousands of highway cases have been de- 
cided, enough in fact to form the basis of a large text 
book. Some questions upon which the authorities 
were then in conflict are now settled while other un- 
settled questions have arisen to take their places. The 
text has been entirely. revised and rewritten and all 
new cases added to the notes, and five new chapters 
have been added. The first edition contained 800 
pages, the present one 1,800 pages. This treatise 
deals with general principles and not with statutes 
excepting so far as they are naturally involved in 
general discussions. The subject of highways is of 
ancient origin, different jurisdictions have taken con- 
flieting views upon many important questions. In 
such cases the authors have not hesitated to express 
their opinions with the view to unraveling difficulties 
and aiding the investigator into a correct under- 
standing of the law. We have always maintained 
that legal authors should do this, It is a compara 
tively simple matter for an author to take up each 
topic of the law, cite the conflicting decisions bearing 
upon it and leave the investigator to come to his own 
conclusion as to which ix right and which is wrong. 
Legal authors should endeavor to elucidate perplex- 
ing problems, who has better facilities for doing so. 
Mere compiling is easy; elucidating conflicts is more 
difficult; requiring, thought, labor, attention, investi- 
gation, the legal author has everything at hand for do- 
ing this; the practitioner may vot always have these 
facilities.. The author should possess buth the yom 
and the courage to reach decisions and express them; 
otherwise he is a mere compiler. Some of the topics 
treated are, public roads, streets and alleys, bridges 
turnpikes, dedications, prescription, appropriation o 
property, what is taking, what property may be taken, 
compensation, tribunals, notice and proceedings, ap- 
peal, certiorari, locating and opening, urban and 
suburban, legislative control, local control; drains 
and sewers, contractors, assessments for improve- 
ments, repairs, encroachments, liability of highwa 
officers, rights of abutters, boundaries, street rail- 
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ways, crossings, street railroads, electric wires, per- 
sonal injuries, abandonment and vacation. An im- 
mense number of cases are cited, we think about 
10.000. The chapter on street railways is especially 
full and useful. Street railway-~, say the authors, are 
operated for private gain and not primarily for the 

ublic benefit, and though the public is incidentally 
benefited. this benefit is not the chief purpose of the 
The authors are no doubt right as to 
the law and clearly right as to the facts, conse- 
quently they should be owned and operated by the 
State or the municipalities; the latter, however, are 
age 4 too corrupt to own and operate anything. 
The authors also say that an ordinance granting the 
rights to a street railway is a contract but is subject 
to pulice power, as no contract can be made which 
assumes to surrender or alienate a strictly govern- 
mental power which is required to continue in exist- 
ence for the welfare of the public, and that this is es 
pecially true of the p>lice power for it is incapable 
of alienation. The book has a very complete and well 
constructed index. The authors are Judge Byron K. 
Elliott and William F. Elliott, of Indiana. The paper 
and binding are good. Publixhed by (‘he Bowen 
Merrill Company, Indianapolis Kansas City. 
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1. ACCIDENT — Contributory Negligence.—D, sitting 
on the seat of a one-horse buggy wagon, having its 
top down, and with no side curtains, drove his horse 
upon the tracks of a railroad crossing, and was struck 
and killed by a passenger train. Held, that he was 
guilty of contributory negligence, to be inferred from 
these conditions of fact, viz.: If he took the precau- 


‘tion to look before attempting to cross, even though 


he did not stop, he had, at a distavce of more than 80 
feet fromthe track on whichthe approaching train 
was running, an unobstructed view of it for about two- 
fifths of a mile, for a period of time sufficient to enable 
him to stop his horse before reaching the tracks, and 
escape the danger.—DOTIY Vv. ATLANTIC CITY R. Co., 
N. J., 46 Atl. Rep. 773. 

2. APPEAL—Payment of Docket Fees.—Appellant 
having failed to transmit the docket fee with the 
transcript, so that the case was not do: keted for the 
first term, the court may dismiss the appeal, or direct 
compensation to be paid respondent for the delay.— 
GRIFFITH V. MaxXWELL, Wasb.,61 Pac. Rep. 708. 

8. APPEAL—Weight of Evidence.—When the evidence 
of witnesses in a cause on trialisin conflict, it isthe 
province of the jury tu determine which of it is to be 
taken as true,—to drterrnine the credibility of the wit- 
nesses, and in which direction the weight of evidence 
exists; and the verdict will not be set aside unless it 
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be against the clear weight of evidence, or is found to 
be the result of the feeling, bias, or prejudice of the 
jurors. —FAULKNER V. PATERSON RY. CO., N. J., 46 Atl. 
Rep. 765. 

4. APPEAL—Weight of Evidence.—A verdict based on 
conflicting evidence will not be disturbed on appeal.— 
HARBTUNG V. ERig RB. Co., N. J., 46 Atl. Rep. 783. 


5. ARBITRATION—Submission to Referee.—A submis- 
sion, not by rule of court, may be revoked by a party 
to it before award made, but it is otherwise if the sub- 
mission is by rule of court. Held, inthis case, that 
neither the referee nor either of the parties regarded 
himself as making an award of binding force.—Grs@- 
ORY V. PIKE, Me., 46 Atl. Rep. 798. 


6. ATTACHMENT — Grounds—Sale to Commission Mer- 
chants.—Where the disposition or proposed disposi- 
tion of produce from farm or factory is in the usual 
course of business (i. e., to commission merchants 
from whom advances had been procured and a pledge 
antecedently given),no grounds for attachment an- 
pear.—STaT& BaNK OF New IBERIA V. MARTIN, La., 28 
Sonth. Rep. 130. 

7. ATTORNEY — Misappropriation of Funds — Disbar- 
meast.—It appears that eight or nine years ago Carl 
Lentz, an attorney of this court, wrongfully appropri- 
ated to his own use moneys intrusted to him by his 
client for other purposes; that such misappropriation 
was made without any actual intent to defraud, and 
with the expectation of paying it over as soon as re- 
quired; that he had paid it over, principal and inter- 
est, not, indeed, as soon as required, but before the 
rule in this matter was applied for; and that since the 
misappropriation he has conducted himself with In- 
tegrity in private and public life and in an important 
State office. Held, that the circumstances do not war- 
rant the conclusion that Mr. Lentzis now unworthy of 
the confidence of clients, and therefore do not require 
the court to strike him off the roll of attorneys, or to 
suspend him from the practice of his profession.—In 
RE LENTZ, N. J., 46 Atl. Rep. 761. 

8. ATTORNEY'S LIgN—Possession of Will.—When, 
after complete execution of a will, a testator delivers 
it to his attorney, with express instruction to deposit 
it in testator’s safe, the possession of the will thus ob- 
tained is not the possession ofan attorney, but of a 
mere agent or messenger, and is inconsistent with 
possession under a claim of lien.—BRACHER V. OLDS, 
N. J., 46 Atl. Rep. 770. 

9. BANKRUPTCY—Contingent Interest in Estate in Re- 
mainder.—Under a devise to the use of one for life, 
with power of disposition by will, end,in caseof a 
failure to exercise the power, the property to go to the 
surviving next of kin of the testator, one who is next 
of kin does not take such an Interest inthe estate in 
remainder as will pass tothe trustee under an assign- 
ment in bankruptcy.—IN RB WeTmMoRE, U.S.D.C.,E. 
D. (Penn.), 102 Fed. Rep. 290. 


10. BANKRUPTCY—Examination of Bankrupt—Priv- 
ilege Against Self-criminating Testimony.—In an ac- 
tion inthe district court by atrusteein bankruptcy 
against a third person to recover the value of property 
alleged to have been fraudulently transferred to him 
by the bankrupt, the latter, being under examination 
asa witness, cannot refuse to answer questions relat- 
ing to the transaction in suit, on the ground that his 
answers would tend to criminate him, his constitu- 
tional privilege against self-criminating evidence be- 
ing secured by Bank. Act 1898, §7, subd. 9, which pro- 
vides that a bankrupt, “at such times asthe court 
shall order,” shall submit to an examination concern- 
ing “his dealings with creditors and other persons and 
all matters which may affect the administration and 
settlement of his estate,” but that “no testimony given 
by him shall be offered in evidence against him in any 
criminal proceeding.”—MACKEL V. ROCHESTER, U. 8. 
C. ©. of App., Ninth Circuit, 102 Fed. Rep. 814. 

ll. BANKRUPTCY—Exempt Property—Rights of Mort- 
gage Creditor.—Where property claimed by a bank- 





rupt as exempt has been set apart and delivered to 
him by the trustee, it passes out of the possession and 
control of the court of bankruptcy, and the trustee has 
no right or title thereto, nor the general creditors any 
interest or equity ia such property; and therefore the 
court of bankruptcy will not, on the petition of a cred- 
itor claiming alien on such property by virtue of a 
chattel mortgage, orderthe bankrupt to restore the 
property to the trustee, in order that it may be sold by 
the latter for the benefit of the mortgagee.—IN RE 
Hatcg, U. 8. D. C., 8. D. (Iowa), 102 Fed. Rep. 286. 

12. BaNKRUPTCY—Foreclosure of Mortgage—State 
and Federal Courts.—Where an action for the fore- 
closure of a mortgage has been brought in a State 
court of competent jurisdiction, and that court has 
rendered a decree fixing the liability of tae mortgagor 
and ordering a sale of the property affected, before the 
filing ofthe petition in bankruptcy, such court has 
control ofthe property for the purposes of sale, and 
has jurisdiction, exclusive of the court of bankruptcy, 
to determine and enforce the rights of the mortgagee 
in and against the property; and the court of bank- 
ruptcy will not, at the instance of the trustee in bank- 
ruptey, enjoin or stay the further prosecution of the 
proceedings in the State court.—IN RE GeRDBs, U. 8. 
D. C., 8. D. (Ohio), 102 Fed. Rep. 318. 

18 BaNkKRuPptcr—Jurisdiction—Property in Hands of 
Trustee in Bankruptcy.—Defendant had been ap. 
pointed trustee of the property of a bankrupt by a 
United States court, and had taken possession. Plaint- 
iff claimed some of the property, and brought detinue 
therefor in a, State court, Hejd, thatthe State court 
had no jurisdiction, since the United States court had 
previously acquires jurisdiction of the assets of the 
bankrupt and his creditors, and no proceeding affect- 
ing such assets in the hands of the trustee could be 
brought in a State court without permission of the dis- 
trict court.—TOURRENTINE Vv. BLACKWOOD, Ala., 28 
South. Rep. 95. 

14. BaNKRUPTCY—Mechanics’ Liens.—Where the me- 
chanic’s lien law ofthe State gives a lien for labor or 
materials from the time of the filling of a notice claim- 
ing such lien, authorizes such notice to be filed at any 
time during the progress of the werk or within 90 days 
thereafter, and provides that if an action shall not be 
brought to enforce the lien within a specified time the 
lien shall be discharged, a lien acquired by the filing of 
such a notice within four months prior to the filing of 
a petition in bankruptcy against the insolvent debtor 
will not be dissolved by his adjudication as a bank- 
rupt, under the provisions of Bank. Act 1898, § 67f, not 
being a “‘lien obtained through legal proceedings,” 
within the meaning of that section.—IN RE EMSLIE, U. 
8. C. C. of App., Second Vircuit, 102 Fed. Rep. 291. 

15. BANKRUPTCY—Opposition to Discharge—Fraudu- 
lent Conveyance.—Where a debtor makes a voluntary 
transfer of his property, without consideration, to his 
wife, fer the purpose of defrauding his creditors and 
placing the property beyond their reach, but continues 
always in the full use and enjoyment of the property, 
and the receipt of its rents and profits, and does not 
disclose the true facts regarding such property in his 
schedule in bankruptcy, or surrender it to his trustee, 
he is guilty of having ‘‘concealed, while a bankrupt 
from bis trustee, property belonging to his estate in 
bankruptcy,” within the meaning of Bankr. Act 1898, § 
29b, so asto forfeit his right to a discharge, although 
the fraudulent transfer was made long before the pas- 
sage ofthe bankruptcy act; for the concealment is 
continuous, and extends beyond the dateof the ad- 
judic&tion in bankruptcy.—IN RE QUACKENBDSH, U. 8. 
D. C., N. D. (N. Y.), 102 Fed. Rep. 282. 

16. BANKRUPTCY—Stock Farmer.—In Bankr. Act 
1898, § 4b, exempting from liability to adjudication in 
involuntary bankruptcy ‘‘persons engaged chiefly in 
farming or the tillage of the soll,” the latter phrase 
does not limit the former; and hence a person whose 
principal occupation is raising cattle and hogs for the 
market, his farm beiag devoted chiefly to use as pas- 
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ture land, and for raising grass, hay, and corn where- 
with to feed and fatten the stock, is not subject to be 
adjudged bankrupt on the petition of his creditors, be- 
ing a farmer, though not atilier ofthe soil.—In RE 
THompsonN, U. 8. D. C.,N. D. (lowa), 102 Fed. Rep. 287. 


17. CaRRIERS—Shipping—Authority to Make Contract 
With Connecting Carrier.—The foreign agents of an 
owner of merchandise, authorized to ship the goods, 
also have implied authority, generally speaking, to 
agree upon the terms of the contract of carriage; and 
where they know that transship t is ry 
they may lawfully empower the first carrier to deliver 
the goods to a connecting carrier upon terms that are 
not the same as those of the first bill of lading. Where, 
in such case, the goods are shipped on through bills of 
lading which authorize the initial carrier to transship 
and forward by steamer, ‘‘subject tothe terms and 
conditions of local bills of lading issued by the agents 
of such steamer,” or contain other equivalent provis- 
ions, the owners of the goods are bound by the provis- 
ions of bills of lading issued by the conneeting carrier 
to the first carrier therefor on their transshipment, so 
far as such provisions are lawful and enforceable.— 
THE St. Hopert, U.S8.D. C., E. D. (Penn.), 102 Fed. 
Rep. 362. 

18. CARRIERS OF FrEIGHT—Connecting Lines—Imper- 
fect Contract.—A petition which avers that a car load 
of bananas was forwarded to plaintiff from New Or- 
leans, La., to Leavenworth Kan., overa line of com- 
mon carriers, among which was the defendant com- 
pany; that the defendant was bound and obligated to 
carry said car of bananas, and exercise due diligence 
in the same, but in violation of its said contract and 
of its duties as a common carrier, it failed to do 
and perform its contract, and suffered and permitted 
the car to remain standing on its tracks in Kansas 
City, Mo., until the fruit became damaged, etc.,—states 
acause of action arising upon contract, and not in 
tort.—MissouRrli Pac. Ry. Co. v. PHELPS, Kan., 61 Pac. 
Rep. 672. 

19. CEMETERY LOT—Burial—Li —The holder of 
a lot in a cemetery belonging to a town has a license, 
exclusive of any or every other person, to bury the 
dead thereon, and such license, once acquired, cannot 
be revoked so long asthe cemetery is used as a place 
of sepulture.— GOWEN V. BessEyY, Me., 46 Atl. Rep. 792. 


20. CERTIORABI— When Lies.—Certiorari lies to review 
judgments of the common pleas given on appeal to 
that court from judgments of the court for the trial of 
small causes, but where suits are originally instituted 
in the court of common pleas the review in the su- 
preme court is to be had by writ of error.—TRIMMER V. 
BONNBLL, N. J., 46 Atl. Rep. 768. 

21. Ciry Taxes — Prescription.—Where the decision 
of a cause in thecourtof appeals turns on a point at 
issue with reference to which the preceding jurispru- 
dence of this court, as established by the adjudicated 
cases is clearly conflicting, the writ of review will be 
granted.—MIRAMON V. CITY OF NEW ORLEANS, La., 28 
South. Rep. 107. 

22. COMMUNITY PROPERTY—Acts of the Widow.—The 
widow’s acts, as relates to the community between 
her and her late husband, are not construed intoa 
tacit acceptance of the community. If they were, the 
children would not be thereby prejudiced in their 
rights to recover the property.—SUCCESSION OF FaTJo, 
La., 28 South. Rep. 135. 

28. CONDITIONAL |SALE — Subsequent Purchaser.— 
Nearly two months after an offer to purchase a har- 
vester, the acceptance of the offer, and the delivery of 
the machine, the purchaser signed a receipt therefor, 
reciting that tbe machine should remain the property 
of the vendor until payment of the purchase money, 
and that on default the vendors should have the right 
to take possession of the machine without legal proc- 
ess. Held, that the title to the machine vested in the 
purchaser upon delivery, and that the subsequent at- 
tempt to convert the transaction into a conditional 














sale was of no effect as against a subsequent purchaser 
from the vendee without notice.—HousEeR & HAINES 
MFG. Co. v. HARGROVE, Cal., 61 Pac. Rep. 638. 


24. CONSTITUTIONAL Law—Fourteenth Amendment— 
County Ordinance—Game—Habeas Corpus.—A county 
ordinance making it a misdemeanor, and punishable 
by fine or imprisonment, for any person to use ‘‘any 
kind of a repeating shotgun, or any kind of a maga- 
zine gun, for the purpose of killing or destroying any 
kind of wild duck, geese, quail, partridge, doves, or 
any other birds,” Is in conflict with the fourteenth 
amendment to Const. U. 8., providing that no State 
shall ‘‘deprive any person of life, liberty, or property 
without due process of law,” in that it interferes with 
one’s right of property in a repeating shotgun or 
magezine gun.—IN RE MARSHALL, U. 8S. C. C.,N.D. 
(Cal ), 102 Fed. Rep. 323. 

25. CONSTITUTIONAL LAw—Lobsters—Excessive Pen- 
alty.—Section 39 of chapter 265 of the Public Laws of 
1897, imposing a penalty of five dollars for each lobster 
less than 10 1-2 inches in length found in the possession 
of any person is not repugnant to section 9, art. 1, of 
the eonstitution of this State, which prohibits the im- 
position of excessive fines and penalties.—CAMPBELL 
v. Burns, Me., 46 Atl. Rep. 812. 

26. CONSTITUTIONAL Law-—Obligation of Contract— 
Retroactive Law.—Laws 1899, p. 128, § 3, reducing the 
rate of interest on State warrants from 8 fer cent., as 
authorized by Laws 1895, p. 349, to 5 per cent., is not 
void as to such a warrant issued before, but presented 
after, it went into effect, as violating the obligation of 
a contract, but fixes the rate to be paid thereon.— 
STATE v. YOUNG, Wash., 61 Pac. Rep. 725. 

27. CONTRACT — Commission — Guardian.—Where a 
count in a complaint alleges a contract with plaintiffs 
whereby defendant, as guardian, agreed with plaint- 
iffs to pay them a certain commission for sale of lands 
of the ward, and that such sale was made, it is not sus- 
tained by evidence that defendant acted throughout 
as guardian;that he had no interest in the property, 
to plaintiffs’ knowledge; and that he never made any 
contract to pay individually for making the sale.— 
HupDson V. 8co1T, Ala., 28 South. Rep. 91. 


28. CONTRACTS —False Representations — Law and 
Fact.—The question whether or not a false representa- 
tion is material, whether it be relied upon by a plaint- 
iff to support an action for deceit,or by a defendant 
to avoid a contract because of deceit, is one of law, for 
the court, not of fact, for the jury.—GREENLEAF V. 
GERALD, Me., 46 Atl. Rep. 789. 

29. CONTRACT—Guaranty — Burden of Proof.—In an 
action to recover $100, which the defendant agreed to 
pay for the use of a field and pasture, it appeared that 
the defendant admitted the contract set up by the 
plaintiff, but said the plaintiff at the sametime guar- 
antied that the fleld would cut 15 tons of hay that 
season.—GILE Vv. SAWTELLE, Me., 46 Atl. Rep. 786. 


80. ConTRacTs—Sugar Cane — Liability — Where a 
planter agrees to furnish cane, in stipulated quanti- 
ties,to a company engaged in manufacturing sugar 
therefrom, and the conditions of the contract author- 
ize the company to suspend its receipts in certain 
cases, and also provide for the discontinuance of the 
operations under such contract in the event of fire, 
want of water, breakdown, labor strikes, or any other 
cause beyond the control” of such company, such 
conditions will not protect the company from liability 
for loss, where it appears that its failure to comply 
with the contract, and the discontinuance of its oper- 
ations, are attributable to other causes than those spe- 
cified, and especially where such failure and discon- 
tinuance result from the ignorance, mismanagement, 
or incompetence of the representatives of the company 
with respect to the construction and operation of the 
sugar-making plant.—VREDENBURGH V. BATON ROUGE 
SuGAR Oo., La., 28 South. Rep. 122. 

31. CORPORATION—Actions—Interventions by Stock- 
holders.—The stockholders of acorporation who al- 
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lege that their company has a valid defense to a suit 
brought against it, but which its managing officers 
wrongfully or fraudulently refuse to make, are entitled 
to intervene in the suit and defend for the company, 
upon their tender of an answer stating valid matters 
of defense to an action, and the making of a showing 

by evidence, of reasonable grounds to believe that 
such defense can be finally proved upon a trial of the 
case, and that the officers whose duty is to make it are 
wrongfully or fraudulently refusing todo 8so0.—FiTz- 
WATER V. NATIONAL BANK OF SENEOA, Kan., 61 Pac 

Rep. 684. ° 

32. CRIMINAL EVIDENCE — Confession. — Voluntary 
confessions of defendant, accused of murder, are not 
rendered inadmissible by-the fact that a detective, un- 
der promise of aid, had extracted a confession the day 
previous, where it appears that the later confession 
was not in any way induced or affected by such prom- 
se of aid.—COMMONWEALTH V. SHEETS, Penn., 46 Atl 
Rep. 754. 
83. CRIMINAL EVIDENCE—Dying Declarations.—Where 

a mortally wounded party, under a full appreciation 

of his condition, with a full belief in the certainty of 
his imminently impending death, and without hope of 
recovery, makes several complete statements, at dif- 
ferent times, of the transaction by which he received 
his wounds, any one or all of such complete state 

ments are admissible in evidence, and the State is not 
confined to any particular one of them; nor is it neces- 
sary to offer all of the separate and distinct statements, 
made at different times, in order to render otber dis- 
tinct declarations, made at other times, admissible in 
evidence. Should any of such several declarations 
be inconsistent or contradictory to others made by the 
declarant, itis open to the defense to show the fact, 
and the burden is upon the defense to show if it exists. 
—MORRISON V. STATE, Fla., 28 South. Rep. 97. 


34. CRIMINAL LAwW—Robbery—Indictment.—In a pros- 
ecution for robbery, charging the taking of money of 
the United States, it is not necessary to allege in the 
indictment nor prove on the trial the kind of money 
taken, nor the specific value, since the word ‘‘money” 
imports value.—STaTE V. HYDE, Wash.,61 Pac. Rep. 
719. 

85, CRIMINAL Law—Intoxicating Liquors—Illegal Sale: 
—Proof that a vendor, in compliance with the request 
of a vendee for a half pint of whisky, sold to him a 
half-pint bottle of liquor, and received payment for it 
as whisky, will, in the absence of proof to the con- 
trary, justify the conclusion thatthe liquor sold was in 
fact whisky.—STATE v. MARKS, N. J., 46 Atl. Rep. 757. 

86. CRIMINAL Law—Larceny—Corpus Delicti.—Where 
defendant was charged with stealing meat, a motion 
to strike out testimony, on the ground that the corpus 
delicti had not been proven, were properly overruled, 
since the corpus delicti may be proven by circumstan- 
tial evidence, the same as any other fact, and evidence 
tending to show its existence must be submitted to the 
jury.—MARTIN V. STATE, Ala., 28 South. Rep. 93, 


37. CRIMINAL Law—Removal of Public Officer—Illegal 
Fees.—An information or accusation by which an ac- 
tion is commenced to remove a public officer from of- 
fice, under the provisions of Pen. Oode, tit. 2. ch. 2, 
should state the specific acts of commission or omis- 
sion for which such removal is sought with clearness 
and certainty. A judgment removing a constable 
from office, and assessing the statutory penalty 
against him in favor of the informant upon the ground 
that such constable presented a claim against his 
county for mileage for conveying certain prisoners to 
the county jall, when such prisoners were conveyed 
to the county jail by the sheriff, and not by such con- 
stable, and such claim was allowed in favor of such 
constable, who received a warrant therefor was af. 
firmed upon appeal.—SMITH V. ELLIS, Idaho, 61 Pac. 
Rep. 695. 

88. CRIMINAL TRIAL—Defective Information—Waiver, 
—Where a defendant in a misdemeanor voluntarily 





enters into a recognizance for his appearance at a sub- 
sequent term, without making any objection to the 
sufficiency of the: warrant, the sufficiency of the in- 
formation, or the verification thereof, he waives any 
supposed defects in the verification, or izregularity, if 
any, in the issuance of the warrant.—STaTE V. GOFF, 
Kan., 61 Pac. Rep. 680. 

89. CRIMINAL TRIAL—lnstructions—Failure of Ac- 
cused to Testify.—In the trial of a criminal case in 
which the defendant fails to testify, it is error for the 
court to refuse to instruct, if requested by him, that 
‘‘the fact that the defendant did not testify in this 
cause should not be construed to affect his innocence 
or guilt.”—STaTE V. GOFF, Kan., 61 Pac. Rep. 688. 


40. CRIMINAL TRIAL—Plea of Guilty— Record.—Where 
accused pleads guilty of fighting on the street, no 
other record of the summary proceedings is required 
as to his conviction beyond the record of the com- 
plaint, its being read to him, his plea of guilt, and the 
judicial sentence ofa fine based thereon.—STATE Vv. 
CoLutins, N. J., 46 Atl. Rep. 758. 

41. ESTOPPEL—Personalty—Abandonment of Title.— 
One who remains silent while his property is sold in 
another State will not be estopped from disputing a 
title so acquired, if the adjudicatee is not an innocent 
third person, but is one who is seeking an undue ad- 
vantage, in disregard of an instrument in writing, 
signed by him, acknowledging the property as belong- 
ing tothe one against whom heclaimsan estoppel. 
Plaintiff's silence, under the circumstances, did not 
have the effect of concealing any act, or of abandon- 
ing his title, of which defendant was fully aware, as 
he (defendant) had, in effect, acknowledged this title 
by deed.—RaBB V, PILLOT, La., 28 South. Rep. 120. 


42. EQUITABLE ASSIGNMENTS—Validity—Contractor. 
—Orders drawn by a contractor on sums to become 
due under a contract with defendant city constituted 
an equitable assignment of so much of the fund on 
which they were drawn as was necessary for their 
payment, and, being valid when made, they were not 
invalidated by the subsequent default of the con- 
tractor.—DOWLING V. CITY OF SEATTLE, Wash., 51 Pac. 
Rep. 709. 

43. EVIDENCE—Immaterial.—The admission of imma- 
terial evidence is not necessarily error, but it may be, 
ifthe evidence it mischievous, and calculated to mis- 
lead the jury —DUTCH V. BODWELL GBANITE Co., Me., 
46 Atl. Rep. 787. 

44. EVIDENCE—Pedigree.—Where testator devised 
his property to histwo brothers, GW and F W, and 
plaintiff introduced a marriage certificate showing 
that she was married to F W,and the record of the 
baptism of her two sons, in which the name of the 
father appeared as F W, the identity of the names was 
prima facie evidence that the plaintiff's husband and 
the person named in the will were the same, and 
shifted the burden of proof on defendant to show the 
contrary.—WOOLSEY v. WILLIAMS, Cal., 61 Pac. Rep. 
671. 3 


45. FinE INSURANCE—Agent’s Failure to Reduce Pol- 
icy—Liability.—Where the uncontradicted evidence 
was that plaintiffs, managers of a fire insurance com- 
pany, instructed defendant, their local agent, to re- 
duce a policy, the trade meaning of which was to try 
to induce the policy holder to consent tothe reduc- 
tion, and, failing to do so, to notify plaintiffs, who 
might cancel the same, defendant’s failure to request a 
reduction or to uotify plaintiffs made him liable, on 
the destruction of the property by fire, for the differ- 
ence between the amount of the policy, which plaint- 
iffs were required to pay, and what they would have 
been Hable for had the policy been reduced. —HaLsgYy 
v. ADAMS, N. J., 46 Atl. Rep. 773. 

46. Fish AND GAME—Constitutional Law.—The fish 
in the waters of the State, and the game in its forests, 
are the property of the people, in their collective sov- 
ereign capacity, who may permit or prohibit the tak- 
ing thereof. When such taking is permitted, the legis- 
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lature may !mpose such limitations, restrictions, and 
regulations as it may deem necessary for the public 
welfare.—STaTS V. SNOWMAN, Me., 46 Atl. Rep. 815. 


42. InsugaNCE— Default in Premiums—Waiver of 
Forfeiture.—A forfeture of the two contracts of insur- 
ance sued on could have been claimed by reason of a 
failure to pay premiums. Instead of claiming a for- 
feiture, the company’s general agent wrote the as- 
sured twice, within 15 days after he had defaulted, 
calling his attention thereto, and requesting payment, 
which was properly made. This was sufficient evi- 
dence in suppert of a replication of waiver to take the 
case to the jury.—BINGLER V. MOT. Ben. LIFE Ins. Co., 
Kan., 61 Pac. Rep. 673. 

48. INSURANCE — Modification of Contract—Authority 
of Agents.—Since the deceased had nvtice of the 
agent’s want of authority to make the agreement to 
apply the surrender value ofthe first pulicy in pay 
ment of the first premium on the second, and the 
agent did not claim such authority, and the defendant 
was not paid for carrying the risk nor able to enforce 
payment, defendant was not estopped to deny the 
agent’s authority to make such agreement.—WE8TER- 
FIBLD V. New York LiFs Ins. Ov., Cul.,61 Pac. Rep. 
667. 

49. LANDLORD AND TENANT—Monthly Tenancy.—P 
rented premises from D, and curried on business 
there. Subsequently H vecame a partner of Pin his 
business, which thereafter continued to be carried on 
by the partoership in the demised premises. P died, 
and after that, for many years, H carried on the buai- 
ness alone, paying rent each month to D, except dur- 
ing the last 14 months of his occupation. Held, that H 
Wus a monthly tenant of the demised premises, and 
was Hable to D for the unpaid rent.—DseCKER v. 
HarTsHusnse, N. J., 46 Atl. Rep. 755. 

50. MABRIED W.MaN—Warranty Deed—Estoppel.— 
Under Code, § 2526, which gives a warried woman 
power to alienate her property the same as the feme 
sole, where the husband and wife execuied a warranty 
deed tothe wife’s property, which recited a valuabie 
consideration, In the absence of fraud, accident, or 
mistake, sbe is estopped, the same as any other 
grantor, to snow there wus no consideration. —STacer 
v. WaLT&KR, Ala., 28 South. Rep. 69. 


51. MASTBR AND S#RVANT—Negligence—Fellow-Serv- 
ant—Exceptiou.—The plaintiff was a fireman employed 
in the boiler room of the defendant, and while thus at 
work fell into a hole that bad been dug and left 
open, or in « dangerous state, in front of the boiler, by 
the defendant’s employees who were muking a founda- 
‘tion there for au “economizer.” Held, that leaving 
the hole uncovered, or the excavation in an unsafe 
condition, was negligence of the master, and that the 
doctrine as to negligence of a fellow-servant does not 
apply.—FrYs Vv. BatH Gas & ELKC. UO., Me., 46 Atl. 
Rep. 804. 

52. MASTER AND SERVANT—Negligence of Fellow-Serv- 
ant.—Tue plaintiff, woo was employed in bolting iron 
plates fast tc a vessel in the course of its construction, 
suffered injuries by his fallfrom a scuffold erected by 
carpenter workmen, engaged with him tn the common 
employment of the defendant, and in the general con- 
struction of the vessel. Assuming that the plaintiff’s 
fall was caused by the improper or negligent construc- 
tion of the scaffuld, it was held thatthe negligence 
upon which the suit was founded was that of co-serv- 
ants, for which the master was not, in law, liable, and 
that no right of action against him was shown.— 
PFSIFFER V. DIALOGUE, N. J., 46 Atl. Rep. 772. 


58. MORTGAGES—Action to Foreclose — Extension.— 
In action for the foreclosure of a mortgage, a written 
agreement, signed and acknowledged by the mort- 
gagee, agreeing, for a valid consideration, to extend 
the time forthe payment ofthe mortgage dept, is ad- 
missible in evidence against the mortgagee for the 
purpose of showing that the action is prematurely 
brought.—SBATON V. FISKE, Cal., 61 Pac. Rep. 666. 





64. MoRTGAGE FORECLOSURE — Rights of Purchaser. 
—Where a pereon acquires real estute free of incum- 
brance at asale madein satisfaction of the ranking 
mortgage and vendor's privilege, the mere assump- 
tion that such person thereafter elected to take the 
place of the former owner with respect toa contract 
whereby it was agreed that said property shovld be 
used for a number of years for a certain purpose, and 
should then revert, or be turned over, to another, 
without proof of any specific agreement on the part of 
the adjudicatee, is an insufficient basis for a judgment ; 
and, where the evidence fails toshow with certainty 
that the property was used by him for the purposes 
and under the conditions contemplated by such con- 
tract, it will be held that the title remains in such ad- 
judicatee, or his heirs or assigns.—BaLL vy. OITY OF 
NEW ORLEANS, La., 28 South. Rep. 109. 


55. MUNICIPALITIES — Election of Oouncilmen.—A 
mandamus will lie tothe mayor and council to compel 
the ordering of an election to fill a vacancy in the 
council.—STaTE V. Mayor, La., 28 South. Rep. 116. 


§6. MUNICIPALITIES — Public Improvements—Street 
Railroads.—The defendant corporation having bound 
itself by contract to keep a street upon which it oper- 
ates its railroad in good order, the city thereafter made 
a contract with a paving company, to which the de- 
fencant was a party, whereby the paving company ase 
sumed the same obligation fora limited period; and 
no call was made during said period on the defendant, 
but the street was neglected and allowed tofali into a 
condition of abnormal! disorder, requiring av unusual 
expenditure to put it in good order. Upon the case as 
presented, it is held that the city should restore the 
street to a condition of good order, before the defend- 
ant can be required to keep it so, though the defend- 
ant, in another action, may perhaps be liable to con- 
tribute an amount equal to the expenditure which it 
might have been obliged to make under its contract. 
—STATE V. NEW ORLEANS & C. R. Co., 28 South. Rep. 
111. 

67. MUNICIPAL CORPORATIONS—Ordinance—Validity. 
—An ordinance is not invalidated by a separable pro- 
vision that, on failure of a person convicted of a viola- 
tion of the ordinance to pay a fine, the magistrate 
shall commit him to the county jail for 10 days.— 
STATE V. CITY OF CAMDEN, N. J., 46 Atl. Rep. 781. 


58. NEGLIGENCE—Defective Tunnel.—Plaintiff, who 
was conductor of a freight train on defendant’s road, 
was injured by reason of his head striking against a 
rock in the roof of a tunnel, while riding on his train, 
seated on the top of the side of the cupola of the ca- 
boose. The evidence showed that the tunnel, at the 
point where plaintiff entered »was 18 feet from thetop of 
the rail to the arch of the road, and that at 53 feet trom 
the entrance it measured but 15 feet 10 1-2 inches; that 
the standard clearanee for tunnels is 20 feet, which is 
19feet aud 7 or 8 inches above the top of the rail; and 
that it is customary to construct them so they will 
have a uniform section throughout, and not leave pro- 
jections which will encroach upon the uniform section. 
It was also shown that some railroads use tell-tules or 
ropes hanging down near the approuch to tunnels to 
warn men on top ofa train, but that no warning was 
given at the entrance of defendant’s tunnel, Held, 
that a request to instruct the jury for defendant, on 
the ground that the evidence failed to show that de- 
fendant was negligent in the construction of the tun- 
nel, was properly refused.—MEXIV‘AN CENT. Ry. Co. v. 
Eckman, U. 8. C. C. of App., Fifth Circuit, 102 Fed. 
Rep. 274. 

59. NEGLIGENCE—Imputed.— When a person receives 
injury by collision with a car while riding by invita- 
tion, and without hire, in a carriage driven and owned 
by another, the negligence of the driver is not impu- 
table to him.—NOONAN yv. CONSOLIDATED TRACTION Co., 
N. J., 46 Atl. Rep. 770 


60. NEGLIGENCE—Trial—Submission of Interrogato- 
ries to the Jury.—In an action to recover damages for 
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& personal injury occasioned by the defendant care- 
lessly, negligently, and improperly adjusting a plan- 
ing machine, in consequence of which the plaintiff's 
hand was injured, itis not error for the courtto re- 
fuse to submit to the jury, and require them to answer, 
at the defendant’s request, the question, ‘‘If yoa find 
that the defendant was guilty of negligence in adjust- 
ing the machine, state specifically wherein he was so 
negligent.”"—KELLEY V. ForD, Kan., 61 Pac. Rep. 678. 


61. NEGLIGENCE—Weight of Evidence—Injury to Em- 
ployee—Evidence.—Plaintiff was injured while work- 
ing upon a machine of the defendant, his employer. 
His description, on the witness stand of the way in 
which the accident happened was uncorroborated by 
any other evidence in the case, and the automatic 
working of the machine made it almost impossible 
that the plaintiff's description could betrue. In ad- 
dition it was absolutely contradictory of the story as 
told by him immediately after its occurrence. Held, 
that a verdict in his favor, which rested for its sup- 
port upon the conclusion that the accident occurred 
in the manner testified to by him, could not be sup- 
ported.—BROWN V. PATERSON PARCHMENT-PAPER OO., 
N. J., 46 Atl. Rep. 756. 

62. NEw TRIAL—Conflicting Evidence.—Where there 
wus a substantial conflict in the evidence, it was within 
the discretion of the trial court to grant a new trial, 
and such decisiou will not be disturbed.—O’ ROURKE V. 
Jones, Wasb., 61 Pac. Rep. 709. 

63. NOMINAL DaMaGESs.—The court having instructed 
the jury to find a verdict for plaintiff for nominal dam- 
ages, and told them that by ‘“‘nominal damages” is 
meant an unsubstantial sum, as $1, a verdict for $26 
cannot stand.—TRUMBULL Vv. SCHOOL Dist. No. 7, 
CLALLAM CounTY, Wash., 61 Pac. Rep. 714. 

64. PARTITION OF GRANTOR—Alienation of Interest— 
Status in Partition.—Where a devisee conveyed his 
undivided moiety in lands, a partition of such lands 
afterwards made by him with the owner of the other 
moiety, without knowledge of his grantee, though 
authorized by the will, was void as to such grantee, 
since all the estate of the devisee had been alienated, 
and he was not a proper party to the partition.—Mc- 
GOwaAN V. SMITH, Wasb., 61 Pac. Rep. 713. 


65. POLICE BoarRD — Powers — Removal of Police.— 
The’manifest purpose of the act of 1893, ch. 625, estab- 
lishing a board of police in the city of Biddeford, “with 
authority to appoint, establish and organize the police 
force of said city, including the marshal and deputy 
marshal, and to remove the same for cause and make 
all needful rules and regulations for its government, 
control and efficiency,” was to create a police force, 
not subject to change from the result of recurring 
elections, but with a tenure tobecut short only for 
cause, and after due notice and hearing.—ANDREWS V. 
POLICE BOARD OF CITY OF BIDDEFORD, Me., 46 Atl. 
Rep. 801. 

66. PUBLIC Lanps—Railroad Grant—Occupation with 
Intent to Enter Homestead.—Under Act Cong. May 14, 
1880 (21 Stat. 140), providing that the rights of home. 
stead settlers should relate back to the time of settle- 
ment, a mere occupation of public lands for the pur- 
pose of subsequently entering them as a homestead, 
without actually making such entry until after the 
lands were withdrawn therefrom, gave the occupant 
no rights as against a railroad company to which the 
land had been granted.—NORTHERN Pac. Ry. Co. v. 
NELSON, Wasb., 61 Pac. Rep. 703. 

67. PRINCIPAL AND AGENT—Contracts.—When a per- 
son who is theauthorized agent of A, and also of B, 
makes, as agent of B, a contract with C, and 0, to the 
knowledge of the agent, is led to believe that his con- 
tract is with A, and C pays the consideration to the 
agent under that belief, he can enforce the contract 
against A.—LAMBERT V. METROPOLITAN SaviInGs & 

LOAN ASSN., N. J., 46 Atl. Rep. 767. 

68. PRINCIPAL AND AGENT—Undisclosed Principal— 
Titleto Property.—A dealer in hops, made arrange 





ments with a bank whereby he should buy hops for it 
as its agent, the bank toe furnish the money. The 
books of the bank exhibited the aceount with the 
agent as ordinary advancements and loans to the 
agent. A memorandum of sale showed the note to 
have been to the agent, but evidence showed the sale 
was to be effective only gn payment was made directly 
by the bank. Hops so purchased were levied on as the 
property of the agent, for which the bank filed a claim. 
Held, that any interference which might arise from 
the bank account or from the memorandum of sale 
could not make doubtful the bank’s title to the hops, 
and the court properly directed a verdict for the bank. 
—WASHINGTON NaT. BaNK Vv. MOYER, Wash., 61 Pac. 
Rep. 712. 


69. RAILROAD OrROssING—Contributory Negligence.— 
Where a traveler on foot reaches a steam railroad 
track, and, after looking and listening, is impressed, 
or should be impressed, by what he sees or hears, with 
a doubt whether it is safe to go forward, he will be 
chargeable with contributory negligence, if he at once 
proceeds, without using reasonable precaution to de- 
termine whether his doubt is well founded.—BuRKEg V. 
CENTRAL R. CO. OF NEW JERSEY,N. J., 46 Atl. Rep. 
776. 

70. RaPE—Assault—Evidence.—The carnal abuse of a 
girl under 16 years of age, which is denounced by sec- 
tion 115 of our crimes act, being equally criminal 
whether it takes place with or without ber consent is 

rily attended with an assault.—STATE V. JACK- 
SON, N. J., 46 Atl. Rep. 765. 


71. Res JoDIcaTA—Equity.—In a former suit in equity 
where the facts were substantially the same as in this 
case, except dates and amounts, praying the court to 
restrain the defendant society from contracting; for a 
dinner or enjoin payment therefor from the funds of 
the society, the court dismissed the bill. Upon asec- 
ond bill praying that the treasurer of the society may 
be ordered to pay to the defendant company the 
money paid out by him from its funds for such dinner, 
held, that the decision and judgment of the court in 
the former suit between the parties is ‘a bar to this 
case.—WOODBURY V. PORTLAND MARINE SOc., Me., 46 
Atl. Rep. 797. 


72. REVENUE STAMPS — Premium Installments. — 
Where a life insurance policy for one year provided 
that the premium should be paid in four installments, 
and thatthe policy should embrace four separate in- 
surance contracts, and should not remain in force af- 
ter any one period unless installments for the succeed- 
ing period were paid, such policy should have been 
stamped as a contract of insurance for one year, and 
the placing of additional stamps on the policy as the 
installments were paid did not satisfy the law.—Buck- 
ALEW V. UNITED STATES, U. 8. C. U. of App., Fifth Cir- 
cuit, 102 Fed. Rep. 320. 

78. SAaLES—Delivery and Acceptance.—To maintain 
an action for goods sold and delivered, proof of an. 
actual delivery to and acceptance by the purchaser of 
the goods Is essential.—_GREENLBEAF V. HAMILTON, Me., 
46 Atl. Rep. 798. 


74. SALE—Election to Rescind for Fraud—Replevin. 
A vendor of goods, seeking to recover their possession 
from his fraudulent vendee, who obtained possession 
with an intent not to pay therefor, or from his ven- 
dee’s mortgagee, not being a bona fide purchaser for 
value, is not required to give a prior notice of his in- 
tention sotodo. Bringing replevin therefor is a suffi- 
cient election to rescind.—JOHN 8S. BRITTIAN DRY 
Goops Oo. Vv. MERKEL, Kan.,61 Pac. Rep. 675. 


75. SALE—Goods Delivered to Third Party—Payment. 
Defendant wrote plaintiff, agreeing to pay for stone to 
be delivered to a third party, who was to give plaintiff 
an order on defendant for same. The third party 
wrote plaintiff, ordering a certain quantity of stone, 
and stating that he had arranged with defendant to 
receive shipments and pay bills therefor. Held, that 
defendant was liable for the stone subsequently de- 
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livered on such third party’s order.—HOLMESBURG 
GRANITE CO. Vv. WEST, N. J., 46 Atl. Rep. 781. 


76. SaLE—Unconditional Acceptance of Offer.—Where 
negotiations are entered into for the sale of goods, 
there must be an unconditional acceptance of the offer 
or no contract is consummated.—SEYMOUR V. ARM- 
STRONG, Kan., 61 Pac. Rep. 675. 

77. SaLEs — Vendor’s Acceptance of Title— 
Reservation of Title.—The facts of this case, as testified 
to by the seller of a stock of merchandise, tended to 
show an intention upon his part to reserve, and upon 
the part of the buyer to allow a reservation of, title in 
the seller. Held, therefore, that it was error for the 
court to refuse to instruct the jury upon the theory of 
a claim by the seller of an implied reservation of title. 
—MCMANUS V. WALTERS, Kan., 61 Pac. Rep. 686. 


78. SHIPPING—Condition of Bill of Lading Requiring 
Notice of Claim:—A provision of a bill of lading that 
‘*neither the steamship owners nor their agents, nor 
any oftheir servants, are to be liable for any claim 
notice of which is not given before the removal of the 
goods,” imposes a reasonable and valid condition 
precedent to the right to maintain a suit for damage to 
the goods in shipment, either against the owners per- 
sonally or in rem, at least to the extent of requiring 
notice to be given within a reasonable time; and a fail- 
ure tocomply with such condition is not excused by 
the fact thatthe ship had knowledge of the damage, 
the chief purpose of the requirement beingto advise 
the owners that they are charged with liability there- 
for.--THE WESTMINSTER, U.S. D. C., E. D. (Penn.), 102 
Fed. Rep. 366. 

79. STREET RAILROADS—Collision With Hose Cart— 
Contributory Negligence— Right of Way.—In an action 
by a fireman against a street railway company for in- 
juries received in acollision between a hose cart on 
which he was riding and one of defendant’s cars, an 
ordinance ofthe city giving the hose cart the right of 
way in the street was irrelevant, since having the 
right would not. exempt the driver ofthe hose cart 
from the duty of exercising care in driving across de- 
fendant’s track.—BIRMINGHAM RaILWaY & ELECTRIC 
Co. Vv. BAKER, Ala., 28 South. Rep. 87. 

80. STREET RAILROADS—Injury to Driver of Wagon— 
Contributory Negligence.—One who, while driving on 
a street in front of an approaching street car, turns his 
team onto the track in front of the car without turning 
around to see whether or not acar is approaching, and 
is struck by the car for the reason that itis too near 
him to be stopped after his intention to drive onto the 
track becomes apparent, is guilty of contributory neg- 
ligence.—MCHuGH v. NORTH JeRsEY ST. Ry. Oo., N. 
J., 46 Atl. Rep. 783. 

81. STREET RAILROADS—Negligence of Motorman.— 
Where it appeared that, when plaintiff drove onto de- 
fendant’s street-car track, its car was several hundred 
feet away, and nothing prevented the motorman from 
seeing him, though the track was slippery, a verdict 
in his favor for injuries sustained in a collision with 
the car will not be set aside.—SICKLER V. NORTH JER- 
SEY St. Ry. Oo., N. J., 46 Atl. Rep. 779. 

82. TAXATION—Exemption—Charitable Purpose.—A 
society whose objects are the free education of the 
young, the conducting of religious services, and the 
furnishing of spiritual aid-and material assistance to 
a missionary priesthood, is an association for exclu. 
sively charitable purposes, whose lands and buildings 
so applied are exempt from taxation, under Gen. St. 
Pp. 2231.—STATE v. JOHNSTON, N. J., 46 Atl. Rep. 776. 


88. TAXATION — Valuation — Change by Board of 
Equalization.—Whenever the valuation of taxable 
property in any county is changed by the State board 
of equalization, the board of county commissioners of 
such county are authorized to use the valuation so 
fixed by the State board asa basis for making their 
levies for all purposes, but are not bound so to do.— 
BOaRD OF ComRs. OF GEARY CO. Vv. Missouri, K. &T. 
Rr. Co., Kan,, 61 Pac. Rep. 693. 


84. TRADE-NAMES—Infringement—Intent.—It is not 
essential tothe right of a complainant to an injunc- 
tion against the infringement of a trade-name that ab- 
solute fraud or willful intent to infringe be shown, but 
it will be presumed that the defendant intended the 
natural consequences of its acts; andif it puts its 
goods on the market under a name so nearly like com- 
plainant’s as to enable dealers to palm them off on 
customers as complainant’s, and at a price which 
makes it an object to do so, it may be held responsible 
for the consequent injury to complainant’s business.— 
N. K. FAIRBANK CO. V. LUCKBL, Kine & CaKE-SOaP CO., 
U.8. C. C. of App., Ninth Circuit, 102 Fed. Rep. 827. 


85. TRADE-NAMES—Right to Protection—Use for Pur- 
pose of Deception.—The name ‘‘Syrup of Figs,” used 
upon.a medicinal preparation to be taken in small 
doses, 9nd when accompanied by descriptive matter 
printed upon the psckage plainly indicating that the 
medicinal properties claimed for the remedy are not 
derived from figs, but from “the laxative principles of 
plants known to act most beneficially,” is not so cal- 
culated to mislead and deceive purchasers asto de- 
prive the manufacturer of the right to protection in 
the exclusive use of such name as a fanciful designa- 
tion of its product; it being shown that such product 
in fact contains so little fig juice asto have no appre- 
ciable effect, either medicinally or otherwise, and that 
no such preparation as.“‘syrup of figs” is known to the 
drug trade.—OLINTON E. WORDEN & CO. V. CALIFORNIA 
Fie Syrup Co.,U. 8.C. C. of App., Ninth Circuit, 102 
Fed. Rep. 334. 


86. TRESPASS—Landlord and Tenant.—The owner of 
realty cannot maintain trespass quare clausum unless 
he is in possession at the time of the alleged trespass, 
for the gist of the action isthe injury to the posses- 
sory right. Therefore a landlord out of possession 
cannot maintain trespass ifthe tenant is in possession, 
A qualification of this rule permitsa landlord, while 
the tenant isin possession, to maintain trespass for 
permanent injuries to the freebold affecting its 
value.—PERRY V. BAILEY, Me., 46 Atl. Rep. 789. 


87. TRuUSTS—Mining Claim—Co-Tenants—Relocation. 
—G owned a four-eighteenths interest in a mining 
claim, as a tenant in common with others. In 1881, the 
claim not being then subject to forfeiture, his co-ten- 
ants relocated and renamed the lode; it being under- 
stood that each was to retain the same interest in the 
new location that he hadinthe old. Patent issued to 
G's co tenants, and, by a conveyance from them, title 
vested in defendant, who gave no consideration there- 
for. Held, that the relocation made by a part of the 
co-tenants inured to the benefit of all, and that, de- 
fendant, having paid no consideration, took subject 
toa trust in favor of G for four-eighteenths of the 
claim.—VAN WAGENEN V. CARPENTER, Oolo., 61 Pac. 
Rep. 698. 


88. TRUSTS—Parol Agreement—Rights of Creditors.— 
Where defendant and his co-heirs, under a parol 
agreement that his co-defendant should convey to him 
the property in controversy when all the co-heirs 
should become of age, deeded their rights to other 
property to a grantee of the co-defendant, in order to 
clear the title under the co-defendant’s warranty, a 
deed executed in pursuance of such trust agreement 
will not be set aside in a subsequent creditor's suit, as 
in fraud of judgments obtained against the co-defend- 
ant, since the co-defendant, having executed it in 
satisfaction of a legal obligation, could not question 
its validity, and her creditors can occupy no better 
position.—GOTTSTEIN V. WIsT, Wash., 61 Pac. Rep. 
715. 


89. WILLS — Election—Devisee.—A devisee under a 
will is not required to make an equitable election be- 
fore demanding his right,as heir, to lands of which 
the testator died intestate, where the will does not 
show that it was the intention of the decedent to pre- 
clude such heir from makisg such claim.—Hanp Vv. 





HAND, N. J., 46 Atl. Rep. 771. 
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